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ABSTRACT 



This guide is designed to help college athletics 
administrators and faculty ensure that their program is in compliance with 
Title IX of the Education Amendments of 1972, which prohibits sex 
discrimination in educational programs, including college athletics, that 
receive or benefit from federal funding. It provides an overview of Title IX, 
the role of the U.S. Department of Education’s Office of Civil Rights in 
enforcing the law, and examples of ways to comply with the law. It also 
reviews relevant case law, focusing on how courts (through published 
opinions) and individual plaintiffs and institutions (through settlements) 
have interpreted the law. The guide goes on to summarize the National 
Collegiate Athletic Association (NCAA) Division I athletics certification 
program, and presents ideas on how to promote women's athletics on campus. It 
provides basic information on emerging sports as a way to increase 
participation opportunities for female student-athletes. A listing of 
resource organizations, publications, and references is included. (MDM) 
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Introduction 



No person in the United States shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to discrimination under any education pro- 
gram or activity receiving Federal financial assistance. 

Title IX of the 

Education Amendments of 1972 to the 1964 Civil Rights Act 

An athletics program can be considered gender equitable when the participants in both 
the men’s and women’s sports programs would accept as fair and equitable the overall 
program of the other gender. No individual should be discriminated against on the basis 
of gender, institutionally or nationally, in intercollegiate athletics. 

NCAA Gender-Equity Task Force 



In the spring of 1992, the NCAA Gender-Equity 
Task Force was created in response to growing 
gender-equity concerns that were amplified by 
the 1992 NCAA Gender-Equity Study. The 
study indicated that despite the relatively even 
distribution of membership undergraduate 
enrollment by gender, males constituted nearly 
70 percent of intercollegiate athletics partici- 
pants and received nearly 77 percent of the 
operating budgets, 70 percent of scholarship 
funds and 83 percent of recruiting dollars. 

In its final report in July 1993, the task force 
concluded that “intercollegiate athletics offer 
interested and able students opportunities to 
experience the lessons of competition, develop 
physical and leadership skills, be part of a team 
and enjoy themselves. Good intercollegiate ath- 
letics programs require competitive parity, uni- 
versal and consistently applied rules, and an 
opportunity to participate. For many years, the 
NCAA has sought to assure those conditions, 
but there is clear evidence that it has not suc- 
ceeded in providing the last one to women.” 

The task force issued several recommendations 
to NCAA member institutions, the media and 
the general public, one of which was the cre- 
ation of a gender-equity source book for mem- 
ber institutions. The task force believed this 
book would more easily convey the highly 
defined legal landscape that has developed dra- 
matically since the task force completed its 
work. At the same time, the task force wanted 
to provide resources that would help educate 
the membership in its efforts to provide the 
necessary changes in its athletics programs. 



This is the second edition of the Achieving 
Gender Equity guide. Since the task force con- 
vened and rendered its findings, the need for a 
guide to the basics of Title IX has become even 
more critical now. In the past four years, several 
women student-athletes across the country ini- 
tiated lawsuits that were decided in their favor, 
either through court-rendered decisions or out- 
of-court settlements. Consequently, the Federal 
courts have become the primary means through 
which the status and requirements of Title IX 
regulations have been confirmed, clarified and 
enforced in favor of the student-athlete. 



A Brief History 

It is important to briefly retrace the path of 
Title IX and its positive impact on the female 
student-athlete. In 1972, the Education 
Amendments to the Civil Rights Act of 1964, 
upon which the 1975 regulations, the 1979 poli- 
cy interpretation and relevant case law are 
based, stated that “no person in the United 
States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, 
or be subjected to discrimination under any 
education program or activity receiving Federal 
financial assistance.” The adoption of this law in 
1972 facilitated tremendous and intense growth 
in women’s athletics participation during the 
1970s. By 1978, the number of female high- 
school student-athletes had grown from 
300,000 to more than two million. Similarly, 
women’s collegiate sports participation doubled 
from 32,000 participants in 1971 to more than 1-1 
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64,000 in 1977. By 1980, however, the rapid rise 
in participation began to level off when Title IX 
protections weakened. 

The United States Supreme Court removed the 
applicability of Title IX to athletics programs in 
the 1983 case of Grove City v. Bell . However, 
this decision was reversed by the United States 
Congress with the Civil Rights Restoration Act 
of 1988. The Act then was significantly 
strengthened by the 1992 Supreme Court deci- 
sion in Franklin v. Gwinnett . The Franklin deci- 
sion allowed plaintiffs to recover monetary 
damages and attorney fees in Title IX cases. 
Clearly, much of the weight Title IX carries 
today can be attributed to the Civil Rights 
Restoration Act and the decision rendered in 
Franklin v. Gwinnett . Before Franklin , the 
courts could only provide injunctive relief, i.e., 
an order to end discrimination that was found. 

Existing court rulings on Title IX, as well as 
findings made by the Office for Civil Rights, 
have never been more abundant nor more sig- 
nificant than in today’s world of collegiate ath- 
letics. As a result, the need for compliance with 
Title IX requirements has never been greater. 
This need is apparent despite the significant 
growth in women’s participation rates at NCAA 
schools. The most recent NCAA participation 
rate study from 1994-95 indicates that overall 
participation numbers in women’s sports have 
increased from approximately 93,000 in 1990- 



91 to more than 110,000 in 1994-95. It should 
be noted that men’s participation also has 
increased from more than 184,000 to more than 
189,000 during the same period of time. 



How This Book Helps 

The first step an athletics administration must 
take is to form a gender-equity campus commit- 
tee that will obtain a basic and working knowl- 
edge of Title IX in order to begin the task of 
ensuring that any athletics program is in com- 
pliance with the law. 

This book is designed to help administrators 
and faculty achieve that goal, with seven conve- 
nient sections that have been updated from the 
original publication. Moreover, the newest sec- 
tion, a section on NCAA certification, looks at 
the certification process for Division I. The 
seven sections include: 

■ Title IX Basics 

Written by former Office for Civil Rights staff 
member Valerie Bonnette, who also co- 
authored the 1990 Office for Civil Rights Title 
IX Investigator’s Manual, this section provides 
an essential outline of the components of Title 
IX and several examples of ways in which to be 
in compliance with the law. Included in this sec- 
tion is OCR’s policy interpretation clarification 
issued in January 1996. The clarification 
addresses many issues and questions raised by 





member institutions over the past few years in 
their efforts to comply on their campuses. 

■ Current Case Law 

The NCAA’s Washington, D.C., legal counsel 
presents an in-depth look at the critical devel- 
opments in case law that have occurred in the 
area of Title IX, particularly during the last four 
years. 

■ Athletics Certification 

The guide’s newest section summarizes the 
Division I athletics certification program, which 
focuses upon the athletics certification operat- 
ing principle related to gender issues. 

■ Promotion Ideas 

Promotion and publicity help create a more 
equitable athletics environment on campus. 
This section includes several promotional ideas 
that have been gathered from the membership, 
many of which have been provided by the 
National Collegiate Association of Marketing 
Administrators. New in this section is a sam- 
pling of conference promotions. 

■ Emerging Sports 

This section provides basic information regard- 
ing those sports that have been identified as 
“emerging” pursuant to legislation adopted at 
the 1994 NCAA Convention. These sports may 
be adopted by an athletics program as a way to 
increase participation opportunities for female 
student-athletes. Note that one of the “emerg- 
ing” sports, women’s rowing, became an official 
NCAA sport this year with the creation of the 
National Collegiate Women’s Rowing 
Championship. Much of the information in this 
section was obtained from the appropriate 
national governing bodies. Also included is an 
explanation of relevant NCAA legislation 
regarding sport sponsorship. 

■ Resources 

The last section includes a list of nonprofit legal 
and women’s organizations, coaches associa- 
tions and national governing bodies, plus a list 
of periodicals about women in education and 
athletics. Also included are the addresses and 



telephone numbers for the regional offices of 
the Office for Civil Rights. In addition, e-mail 
addresses, relevant Web sites and pertinent 
legal citations have been included. 

This book is not intended to provide the lone 
standard by which an institution measures its 
compliance with Title IX regulations or a blue- 
print for being in compliance with the NCAA- 




adopted principle of gender equity. Achieving 
gender equity is an ongoing and evolving 
process that must occur according to the par- 
ticular needs of each member institution in light 
of the needs of the female student-athlete. 
However, this guide should be an important first 
step on the path to achieving gender equity, not 
only as a useful tool for those schools that have 



begun implementing necessary changes, but for 
those that require further guidance in the eval- 
uation of their programs. 

Since this guide was first published in the fall of 
1994, the NCAA has conducted two Title IX 
seminars in April 1995, two more in April 1996 
and will sponsor two more in the spring of 1997. 
In addition, the NCAA education outreach staff, 
in collaboration with the research staff, has cre- 
ated a women’s resource center at the NCAA 
national office. The guide, the seminars and the 



resource center are just three of the services 
intended to provide a greater understanding 
and a clearer perspective on the need to ensure 
equitable opportunities and treatment for 
female student-athletes at all NCAA member 
institutions. 

For further information regarding this publica- 
tion and other gender-equity concerns, please 
contact Janet Justus, NCAA Director of 
Education Outreach, at 913/339-1906, or via e- 
mail at jjustus@ncaa.org. 



Title IX Basics 



by Valerie M. Bonnette* 

Good Sports, Inc., Title IX and Gender 
Equity Specialists** 



Introduction 

“Title IX’’ refers to Title IX of the Education 
Amendments of 1972, a Federal civil rights 
statute that prohibits sex discrimination in edu- 
cation programs, including athletics programs, 
that receive or benefit from Federal funding. 
Since nearly all educational institutions benefit 
from Federal funding, nearly all educational 
institutions must comply with Title IX. The 
Office for Civil Rights (OCR) within the U.S. 
Department of Education is responsible for 
enforcing Title IX. The Federal regulation 
implementing Title IX became effective July 21, 
1975. On December 11, 1979, OCR issued an 
Intercollegiate Athletics Policy Interpretation to 
clarity the Title IX regulatory requirements for 
athletics programs. 

The Title IX statute is the law enacted by the 
U.S. Congress stating the general requirements 
for nondiscrimination on the basis of sex. The 
Title IX regulation, which was written by 
employees of the enforcement agency and sub- 
mitted to Congress for review, also has the 
force of law and provides greater specificity. 

The Policy Interpretation is the enforcement 
agency’s policy interpreting the Title IX regula- 
tion and is afforded considerable deference by 
courts. The Title IX regulation and the Policy 
Interpretation are the two major sources for 
specific requirements for athletics programs. 

“Title IX Basics” contains the author’s interpre- 
tations of OCR’s policies in evaluating athletics 
programs under Title IX and should not be con- 
sidered to have the endorsement of OCR. 
Additionally, this text is intended as technical 
assistance and not legal advice. Title IX Basics 



highlights the most important compliance con- 
siderations and does not anticipate addressing 
every concern for athletics programs. 

In addition, the “Clarification of Intercollegiate 
Athletics Policy Guidance: The Three-Part 
Test” is included at the end of this section. The 
OCR policy interpretation clarification was 
issued in January 1996 and is a clarification of 
the 1979 policy interpretation. The clarification 
is designed to help member institutions under- 
stand OCR’s position on enforcing Title IX. 



Basic Concepts 

The 1979 Intercollegiate Athletics Policy 
Interpretation divides athletics issues into three 
major categories to be analyzed for compliance: 
sports offerings; scholarships; and everything 
else, which includes 11 program areas. The 
three categories are: 

I. Accommodation of Interests and Abilities 
(sports offerings). 

II. Athletic Financial Assistance 
(scholarships). 

III. Other Program Areas (everything else — 

11 program areas), including: 

(1) equipment and supplies; 

(2) scheduling of games and practice time; 

(3) travel and per diem allowances; 

(4) tutoring; 

(5) coaching; 

(6) locker rooms, practice and competitive 
facilities; 

(7) medical and training facilities and 
services; 

(8) housing and dining facilities and 
services; 

(9) publicity; 

(10) support services; and 

(11) recruitment of student-athletes. 

Under each of the program areas, compliance is 
determined by weighing several factors, which 



* Before founding Good Sports , Inc., the author was a senior program analyst with the Office for Civil Rights for 15 years 
and co-authored OCR’s 1990 Title IX Athletics Investigator’s Manual. 

** Copyright 1994, Good Sports, Inc., Title IX and Gender Equity Specialists. All rights reserved. “Title IX Basics" is 
printed by the NCAA with permission of Good Sports, Inc., Title IX and Gender Equity Specialists and may not other- 
wise be reproduced in whole or in part in any form without written permission of Good Sports, Inc., Title IX and 
Gender Equity Specialists. 



n-i 



10 





axe listed in the Policy Interpretation. In the 
following sections addressing each of the 13 
program components, these factors have been 
condensed to simplify explanations. 

Overall Approach. Determining compliance for 
any of the factors requires comparing the bene- 
fits provided to all men’s teams to the benefits 
provided to all women’s teams. This analysis is 
required because Title IX protects opportuni- 
ties and benefits on the basis of sex, not on the 
basis of volleyball, basketball or football. 

The Policy Interpretation allows institutions 
great flexibility in providing benefits and ser- 
vices to female and male athletes. This flexibili- 
ty, designed to uphold the 
right of educators to decide 
how best to operate the 
education program that is 
intercollegiate athletics, 
makes determining compli- 
ance with Title IX especially 
difficult. Women’s and men’s 
teams may be provided dif- 
ferent benefits as long as a 
balance of benefits in the 
overall women’s and men’s 
programs is provided. For 
example, if men’s basketball 
has three sets of practice 
uniforms while women’s 
basketball has only one set 
of practice uniforms, this 
may be acceptable if 
women’s volleyball receives 
three sets of practice uniforms while men’s 
wrestling has only one set. If women’s golf has 
more competitive events than men’s golf, this 
may be acceptable if men’s tennis has more 
competitive events than women’s tennis. The 
difficulty for administrators is keeping track of 
such differences and evaluating their signifi- 
cance. 

Nature of Particular Sports. The Policy 
Interpretation also permits different benefits 
and services based on the nature of particular 
sports. For example, providing five pairs of 
shoes for each participant on the football team 
may be appropriate, but five pairs of shoes is 
unlikely to have the same priority for the swim 
team. Practicing four hours a day may sharpen 
the skills of the golf team, but running four 
hours a day is probably excessive for cross 



country athletes. Simply, the need for benefits 
and services may vary from sport to sport. 
Analyzing compliance entails a comparison of 
the extent to which benefits and services are 
provided based on what is needed and desired. 

Reasonable Professional Decisions. Different bene- 
fits also may be justified by the reasonable pro- 
fessional decisions of coaches and other athlet- 
ics personnel. For example, a coach may prefer 
a particular line of equipment even though it is 
not the most expensive. Coaches may prefer 
certain recruitment areas for their sports. 
Professional decisions such as these are per- 
missible. There is a very fine line, however, 

between professional deci- 
sions and discriminatory 
treatment. Coaches who 
recruit in a particular 
region or select certain 
equipment because of lack 
of funds are not making 
reasonable professional 
decisions if the result is an 
adverse effect on one sex. 
Reasonable professional 
decisions may determine 
different benefits, but only 
if the choices of coaches in 
the program for one sex 
are not more limited than 
choices of coaches in the 
program for the other sex. 

Analyzing 
Compliance 

Different benefits require different analyses. 
The difficulty is deciding which analysis is 
appropriate for which benefit. 

Percentages of Athletes. As stated in the Policy 
Interpretation, “ [N]o subgrouping of male or 
female students (such as a team) may be used 
in such a way as to diminish the protection of 
the larger class of males and females in then- 
rights to equal participation in educational ben- 
efits or opportunities. [This test is not met] 
where large participation sports (e.g., football) 
are compared to smaller ones (e.g., women’s 
volleyball) in such a manner as to have the 
effect of disproportionately providing benefits 
or opportunities to the members of one sex.” 
[44 Fed. Reg. 71422 (1979)] 

Often, the correct analysis for compliance 




involves detenniriing whether equivalent per- 
centages of female and male athletes are pro- 
vided equivalent quality and quantities of bene- 
fits and services. From an administrator’s per- 
spective, this is complicated at institutions that 
offer football because football teams ordinarily 
have a much larger number of athletes than 
any other team. As a result, more women’s 
teams than men’s teams usually must be pro- 
vided superior benefits and services to achieve 
compliance. For example, a rather common 
practice, and common compliance problem, is 
to provide men’s football and basketball teams 
benefits that are superior to those of all other 
men’s teams and all women’s teams. If football 
and basketball account for half of the male par- 
ticipants, then half of the female participants 
should be provided benefits equivalent to the 
men’s football and basketball teams. Half of the 
female athletes may make up three or four 
teams rather than two. 

Number of Teams. In some situations, analyzing 
percentages of athletes is not as appropriate as 
comparing the number of teams because per- 
centages ignore the nature of particular sports 
and the fact that some benefits are not needed 
by some athletes or teams. For example, cer- 
tain sports such as football and softball may 
have a lot of equipment and need lots of stor- 
age space. Other sports, such as cross country, 
do not have a lot of equipment and may need 
little or no storage space. Where some teams 
do not need certain benefits, analyzing num- 
bers of teams may be the more reasonable 
approach. The comparison would simply be 
how many teams for each sex that need the 
benefit receive the benefit. If more teams for 
one sex are denied the needed benefit, there is 
a likely compliance problem. 

In determining which analysis to use, plan to 
start with percentages of athletes and consider 
numbers of teams where certain teams do not 
need the benefit based on the nature of the 
sport or the reasonable professional decisions 
of athletics personnel. 

What is a Violation? 

A violation of Title IX is a denial of equal oppor- 
tunity on the basis of sex. Inevitably, this is a 
judgment, one that OCR has authority to make. 
Some judgments are more obvious than others. 
For example, some problems that have a signif- 
icant impact on the program and, thus, deny 



equal athletics opportunity on the basis of sex 
are: not offering a team that should be offered 
to one sex; not offering enough scholarships to 
one sex; not providing enough coaches in one 
program; not providing facilities for teams of 
one sex; and spending substantially dispropor- 
tionate funds for recruitment. 

Many institutions often have a series of minor 
compliance problems. While each problem does 
not by itself deny equal athletics opportunity, 
collectively, this series of problems adds up to a 
denial of equal athletics opportunity. For exam- 
ple, women’s volleyball may not have practice 
uniforms while all other women’s and men’s 
teams do. This is a disparity in the program 
area of equipment and supplies, but this is not 
a denial of equal athletics opportunity to 
women at the institution. However, a series of 
similar disparities affecting teams for one sex 
may constitute a violation. 

Other considerations should be noted. The 
higher the percentage of athletes affected by 
any disparity, the more serious the problem. A 
problem affecting one team is not as serious as 
a problem affecting two teams, which is not as 
serious as a problem affecting all teams for one 
sex. Similarly, not providing socks to a team is 
not as serious as not providing practice uni- 
forms, which is not as serious as not providing 
transportation to away contests, which is not as 
serious as not providing coaching, which is not 
as serious as the most serious problem of all — 
not providing the team. 

How Title IX Looks at the Money 

For many factors, the analyses under Title LX 
consider not the costs of benefits or even the 
source of the funds, but the tangible benefits 
provided to student-athletes. For example, pro- 
viding a complete set of practice uniform cloth- 
ing and accessories for a football player will 
cost more than completely outfitting an athlete 
with practice gear for cross country. To make a 
simple comparison between a cross country 
athlete and a football athlete, the Title IX com- 
parison considers not the cost, but amount, 
quality and suitability. In other words, if the 
football player is provided every item for a 
practice uniform and the cross country athlete 
is provided every item for a practice uniform, 
this is equivalence for amount of equipment. If 
both athletes are provided high quality equip- 



merit, again, this is equivalence. If all items are 
suitable for the respective sports, this is compli- 
ance. The cost of the specific items is essential- 
ly irrelevant. 

Proportionate Dollars. The Policy Interpretation 
requires that proportionate dollars be awarded 
for scholarships, and OCR policy requires pro- 
portionate dollars for recruitment and coaches’ 
salaries. This means if 40 percent of the partici- 
pants are women, then 40 percent of the schol- 
arship dollars, 40 percent of the dollars spent 
for coaches’ salaries, and 40 percent of the 
recruitment dollars should be awarded to the 
women’s program. 

While proportionate budgets are required in 
these areas, it may seem logical that spending 
on all benefits should be proportionate. 
Unfortunately, compliance is not so simple. 
Different teams need different benefits, and dif- 
ferent benefits cost different amounts. More 
importantly, record keeping, budget allocations, 
and expenditures vary from institution to insti- 
tution. A large, expensive equipment item such 
as timing systems for the women’s and men’s 
swim teams may be charged only to the 
women’s swim team budget, creating the 
appearance that the women’s team receives 
vastly superior benefits to the men’s team. 
Furthermore, where coaches have discretion to 
spend their budgets as they determine appro- 
priate, the dollar amounts attributed to specific 
line items of a team’s budget do not guarantee 
that those dollars are spent on the benefits 
identified in the budget line item. In short, bud- 
get figures may be manipulated to conceal dis- 
criminatory practices. 

Booster Clubs and Guarantees. The donations of 
booster clubs or guarantees paid by other insti- 
tutions may not justify differences in benefits 
or services to female and male athletes. If, for 
example, funds are donated just to football, an 
institution may achieve compliance by using 
the donated funds for football and allocating 
the funds that otherwise would have been bud- 
geted for football to women’s teams as neces- 
sary to provide equivalent benefits and ser- 
vices. The bottom line always is that the institu- 
tion is responsible for compliance. An institu- 
tion is not absolved of this responsibility when 
disparate benefits are created by donors or 
others. 



Coach’s Discretion. Individual coaches can create 
Title IX compliance problems as quickly as they 
can create NCAA compliance problems. For 
example, a coach who spends scholarship dol- 
lars on equipment and supplies may jeopardize 
the institution’s compliance with the scholar- 
ship requirements of Title IX. Since the institu- 
tion bears responsibility for compliance, admin- 
istrators may wish to establish guidelines where 
certain coaches are poor financial planners or 
simply make poor decisions. 

Revenue-Producing Sports. Revenue-producing 
sports are not exempt from Title IX. An analy- 
sis of benefits provided to male and female ath- 
letes that excludes, for example, benefits to 
football or basketball participants because 
those sports may produce revenue, is a faulty 
analysis for determining Title IX compliance. 

Suggestions for Administrators 

Even though Title IX permits great flexibility in 
providing a balance of benefits, experience 
shows that differences between men’s and 
women’s teams in a particular sport are rarely 
balanced or offset by differences for teams in 
other sports. Because of this, the following sec- 
tions usually suggest providing equivalent bene- 
fits in the same sports for women and men and 
then equivalently appropriate levels of benefits 
for dissimilar sports. When benefits are based 
on the nature of sports or reasonable profes- 
sional decisions, then providing benefits to the 
same or similar numbers of women’s and men’s 
teams is suggested. Generally, these are the 
simplest approaches for evaluating compliance 
and providing benefits. These suggestions, 
however, should not be considered the only 
compliance analyses or methods. 

There is one general caution: be aware of the 
percentages of female and male participants 
receiving any benefit. For example, if every 
sport offered to women is also offered to men, 
but men are also offered ice hockey, compli- 
ance would not be achieved by matching all the 
benefits for women’s teams to those for the 
men’s teams and then providing superior bene- 
fits to ice hockey. The final analysis for Title IX 
compliance, again, involves a comparison of the 
total women’s program to the total men’s pro- 
gram. While team to team comparisons are sug- 
gested and should reveal differences in bene- 
fits, remember that compliance is not deter- 



mined until all teams for women have been 
compared to all teams for men. 

Institutions may choose to emphasize different 
sports for women and men. Where benefits 
must be provided to similar percentages of 
male and female athletes, administrators should 
identify the combinations of participation num- 
bers of women’s and men’s teams that consti- 
tute the same percentages. For example, foot- 
ball and men’s basketball may comprise half the 
male participants while basketball, volleyball, 
softball and tennis may constitute half the 
women’s participants. These two men’s teams 
and four women’s teams could be targeted to 
receive benefits to the same extent. Planning 
this initially may take time, but once a plan is 
established, it may be easy to follow. 



Accommodations of 

Interests 

and Abilities 

The accommodation of interests and abilities is 
the regulatory language addressing what sports 
an institution offers. Compliance is analyzed by 
means of a three-part test for participation 
opportunities and a two-part test for levels of 
competition. Compliance problems under the 
two-part test for levels of competition are 
unusual because institutions generally have 
both women’s and men’s teams competing at 
the same division level. However, the three-part 
test for participation opportunities is the analy- 
sis that focuses on the most serious, and one of 
the most common, of compliance problems. 

Participation opportunities are, in effect, the 
number of students actually participating in 
the program. A participant is someone who is 
on the squad list and on the team as of the 
first date of competition. This includes walk- 
ons. Anybody who quits after two weeks of 
practice should not be counted. An athlete 
who competes for more than one team should 
be counted for every team for which he or she 
competes. That is, the athlete who competes 
on cross country, indoor track and outdoor 
track should be counted three times. This is a 
different count than that used for athletics 
scholarships where athletes are counted only 



once even when they compete on more than 
one team. 

Participation Opportunities 

There are three ways to comply. An institution 
need only meet one of these three methods in 
order to comply. An institution may: 

(1) Provide participation opportunities for 
women and men that are substantially 
proportionate to their respective rates 
of enrollment as full-time undergrad- 
uate students; or 

(2) Demonstrate a history and continuing 
practice of program expansion for the 
underrepresented sex; or 

(3) Fully and effectively accommodate the 
interests and abilities of the underrepre- 
sented sex. 

1. Opportunities Proportionate to Enrollment. Com- 
pliance with this method is the simplest to ana- 
lyze as this is determined by a mathematical 
calculation. The rates of participation of women 
and men in the athletics program should be 
substantially proportionate to their respective 
rates of enrollment as full time undergraduate 
students. Thus, if women are 52 percent of the 
full-time undergraduate enrollment and men 
are 48 percent, then 52 percent of the athletics 
participants should be women and 48 percent 
should be men. 

Permissible Variances From Proportionality . 
OCR does not use a statistical test to define 
substantial proportionality and has yet to pro- 
vide definitive guidance on this question. Some 
out-of-court settlements have agreed to five 
percentage points as an acceptable variance; 
that is, if 52 percent of the full-time undergrad- 
uates are women, then women must be from 47 
percent to 57 percent of the participants. 

2. History and Continuing Practice of Program Ex- 
pansion for the Underrepresented Sex. The key to 

compliance with this method is to demonstrate 
a continuing practice of program expansion for 
the underrepresented sex. If women are under- 
represented, program expansion means the 
addition of women’s teams; it does not mean: 
unreasonable additions of walk-ons to women’s 
teams; cutting male participants to improve 
women’s rate of participation; or improving 
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benefits in other program areas such as equip- 
ment and supplies and travel and per diem. 
There is no set standard of continuing expan- 
sion that ensures compliance. OCR has consid- 
ered actions taken in the most recent three 
years as indicators of continuing program 
expansion. In general, few institutions satisfy 
this criterion. 

3. Fully and Effectively Accommodate the Underrep- 
resented Sex. Participation rates disproportion- 
ate to enrollment are common in programs 
offering football. Even where women are signifi- 
cantly underrepresented, however, institutions 
may comply by offering every team for women 
in which there is: 1) sufficient interest and abil- 
ity for a viable team; and, 2) a reasonable 
expectation of competition for that team in the 
institution’s normal competitive region. 

Determining Unmet, Interest . Determining com- 
pliance with this method involves determining 
whether there is any unmet interest on the part 
of the underrepresented sex, which is nearly 
always women. Identifying unmet interest 
involves a review of on-campus and feeder pro- 
grams. On-campus programs include, but are 
not limited to, club sports, intramural sports and 
elective physical education courses. Feeder pro- 
grams include high-school programs, junior col- 
lege programs, Amateur Athletic Union pro- 
grams, and community, state and regional recre- 
ational programs in the institution’s normal 
recruitment area. A survey of current students 
has limited use at institutions that recruit ath- 
letes, and some random sample surveys might 
miss entirely the students who have the interest 
and ability to participate in a particular sport. 

Compliance with this third method is unlikely if 
there is a sport not currently offered to the 
underrepresented sex for which there is suffi- 
cient competition and: a club team; and/or sig- 
nificant participation at high schools in the 
institution’s normal recruitment area; and/or 
substantial intramural participation. 

Levels of Competition 

There are two ways to comply. An institution 
need only meet one of these two methods in 
order to comply. An institution may: 

(1) Provide proportionally similar numbers 
of male and female athletes equivalently 
advanced competitive opportunities; or 

(2) Demonstrate a history and continuing 



practice of upgrading the competitive 
opportunities available to the historically 
disadvantaged sex. 

1. Equivalently Advanced Competitive Opportuni- 
ties. Compliance is achieved when the same or 
similar percentages of the total contests for 
women and men are at the appropriate division 
level. For example, if women’s teams schedule 
a total of 142 contests, of which 1 1 are outside 
the division level, then 92 percent (131 of 142) 
of the women’s games are at the appropriate 
competitive level. If 20 of the men’s 183 con- 
tests are outside the division level, then 89 per- 
cent (163 of 183) of men’s contests are at the 
appropriate competitive level. The three per- 
centage point difference between 92 percent 
and 89 percent is probably insignificant. While 
no percentage point difference defines compli- 
ance, differences of five percentage points or 
more should be avoided. Differences up to five 
percentage points and sometimes more may be 
justified if coaches and athletes indicate satis- 
faction with the level of competition. 

Junior Varsity . Junior varsity athletes are con- 
sidered participants. A much higher percentage 
of athletes for either sex participating at the 
junior varsity level could raise compliance ques- 
tions regarding levels of competition. 

2. History and Continuing Practice of Upgrading 
Opportunities. Compliance is achieved when a 
continual improvement in scheduling better 
competition is demonstrated for the historically 
disadvantaged sex. A simple demonstration of 
this is to move to a higher NCAA division level. 
Analyzing compliance under this method is 
rarely necessary since most institutions comply 
with the first method. 



Athletics Financial 
Assistance 

The compliance determination for athletics 
scholarships is based on a simple mathematical 
calculation. Total scholarship dollars are to be 
divided in proportion to the participation of 
men and women in the intercollegiate athletics 
program. In other words, if 60 percent of the 
participants are men and 40 percent are 
women, then 60 percent of the scholarship dol- 
lars are to be awarded to men and 40 percent 
to women. 



No other requirements are imposed by Title IX 
for athletics scholarships. This means that an 
institution has the flexibility to award as many 
scholarships to a team as it wants, ranging from 
zero dollars to the maximum permitted by the 
NCAA for the sport. The hard part of the com- 
pliance determination is figuring out who to 
count as participants and which dollars from 
any budget line items should be included. 

Participants. The Policy 
Interpretation contains a 
four-part definition of “par- 
ticipant.” A simplified defi- 
nition, as noted in the pre- 
vious section on the accom- 
modation of interests and 
abilities, is that a partici- 
pant is someone who is on 
the squad list and on the 
team as of the first date of 
competition. Also, any ath- 
lete who has been injured 
but is receiving a scholar- 
ship should be counted as a 
participant. An athlete who 
competes for more than 
one team should be count- 
ed only once. That is, the 
athlete who competes on cross country, indoor 
track and outdoor track should be counted one 
time only, not three times. This is a different 
count than that used for the accommodation of 
interests and abilities. This difference is 
because one student may only receive one 
scholarship. 

Dollars. The scholarship dollars included in the 
calculations are those dollars awarded to partic- 
ipants for the regular academic year and for 
summer sessions. Scholarships awarded to 
fifth-year students who have exhausted their 
eligibility, team managers, cheerleaders, etc., do 
not count because those individuals are not 
participants. Any housing and dining expenses 
included in the scholarship budget line items 
for athletes on campus when classes are not in 
session should be excluded from the 
calculations. 

Housing and dining expenses and team manag- 
er awards are considered under other sections 
of the Title IX regulation. Fifth-year awards are 
considered separately. The percentages of fifth- 



year students and scholarship awards should 
match the percentages of awards and participa- 
tion in the intercollegiate program. However, 
not all students need fifth-year awards, and this 
is an acceptable justification for differences. 

Permissible Variances from Proportionality. A “z” 

test and a “t” test are used by OCR to determine 
whether percentage point differences are statis- 
tically significant and, thus, 
discriminatory. Experience 
in conducting these tests 
indicates that a difference 
of three percentage points 
or less should not be statis- 
tically significant. In other 
words, if 40 percent of the 
participants are women, 
and female athletes receive 
from 37 percent to 43 per- 
cent of the total scholar- 
ship dollars, this should be 
compliance. A difference 
that exceeds three percent- 
age points may risk a viola- 
tion finding. The larger the 
number of participants and 
the more scholarship dol- 
lars awarded, the smaller 
the percentage point difference that is tolerated 
by these tests. 

Suggestions. Individual students and/or coaches 
may make decisions that result in scholarship 
dollars not being awarded. Administrators 
should aim for strict proportionality when bud- 
geting for awards so that individual decisions 
do not result in percentage point variances that 
raise compliance questions. 

An occasional compliance problem is providing 
male participants but not female participants 
with summer-session and/or fifth-year awards. 
Administrators should ensure that athletes of 
one sex are not more discouraged, either for- 
mally or informally, than athletes of the other 
sex in obtaining summer-session or fifth-year 
awards. 



Equipment and Supplies 

Determining compliance for the provision of 
equipment and supplies involves evaluating 
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quality arid suitability, quantity and availability, 
and maintenance and replacement. Equipment 
and supplies includes everything worn by ath- 
letes from helmets to undergarments, sport- 
specific equipment such as baseball bats, hock- 
ey sticks, golf clubs, tennis balls, and general 
equipment such as travel bags, travel sweats, 
video equipment, water bottles, and ankle and 
wrist weights. 

Quality. Compliance is achieved when the same 
or similar percentages of male and female ath- 
letes are provided equipment of the same quali- 
ty. For example, men’s football and basketball 
might represent 50 percent of the male ath- 
letes. If football and men’s basketball have 
excellent equipment and supplies while all 
other men’s teams have average equipment and 
supplies, then compliance is achieved when 50 
percent of the female athletes also are provided 
excellent equipment while other female ath- 
letes have average quality equipment. Fifty per- 
cent of the female athletes may be three or four 
women’s teams, not just two. A common com- 
pliance problem to avoid is for men’s football 
and basketball to be provided higher quality 
equipment and supplies than all other men’s 
teams and all women’s teams. 

Suitability. Suitability refers to whether an 
equipment item meets specifications for the 
sport. This is usually not a compliance concern. 
An occasional compliance problem is when 
practice or competitive uniform items made in 
men’s sizes are provided to one or more 
women’s teams, creating an improper fit for 
several athletes. 

Amount. The simplest way to ensure compliance 
is to provide the same numbers of equipment 
items to men’s and women’s teams in the same 
sports. This includes providing the same num- 
bers of game uniforms, practice uniforms, 
warm-ups, pairs of shoes, sport-specific equip- 
ment items, and general items such as travel 
bags and travel sweats. For dissimilar sports, 
equipment should be provided to the same 
extent as needed or desired based on the 
nature of the sport. A common compliance 
problem arises when women’s teams are pro- 
vided fewer sets of game uniforms, fewer or no 
sets of practice uniforms, insufficient pairs of 
shoes, and fewer or no general equipment and 
supply items such as travel bags, travel sweats, 
video equipment and water bottles. 



Availability. Availability refers to accessibility 
and can be affected when equipment is stored 
where athletes have access only during certain 
times of day or days of the week. This becomes 
a compliance problem when, for example, a 
women’s team has difficulty using equipment 
during nontraditional practice hours while no 
men’s teams have this difficulty. 

Maintenance. Maintenance includes equipment 
storage, team managers for handling equip- 
ment, laundry and equipment repair. 

Storage . Some sports require minimal equip- 
ment storage while others require extensive 
storage space. The same or similar numbers of 
women’s and men’s teams should have storage 
that is equivalently adequate for the needs of 
the sport and in equivalently convenient loca- 
tions to practice and competitive facilities. 

Team Managers . The simplest way to comply is 
to assign the same number of team managers 
to women’s and men’s teams in the same sport, 
and provide managers with the same compen- 
sation whether they are paid scholarships or 
work-study funds. For dissimilar sports, man- 
agers should be provided to the same extent 
needed or desired based on the nature of the 
sport and the amount of equipment for the 
sport. For example, 10 managers may be ade- 
quate for football while two or three may be 
equally satisfactory for the volleyball team. 

Laundry . Laundiy service should be equally 
available to men’s and women’s teams. Where 
this is true, there is compliance even when cer- 
tain teams choose not to use the service. Avoid 
the common compliance problems which 
include: institution staff do laundiy for men’s 
teams only; institution staff only have time to 
do the laundry for the football team and no one 
else; men’s teams have priority so that they 
have clean uniforms for both morning and 
afternoon practices, while women’s teams have 
clean uniforms for morning practices only. 

Repair . Equipment repair should be handled in 
the same way for women’s and men’s teams. If a 
professional equipment manager attends to 
repairs for some men’s teams, this should be 
true for some women’s teams. A common com- 
pliance problem to avoid is for a professional 
equipment manager to do repairs for men’s 



teams while women’s coaches and athletes 
must do their own repairs. 

Replacement. Keep it simple and establish the 
same replacement schedule for women’s and 
men’s teams in the same sports, be it as need- 
ed, every year, every two years, every three 
years, etc. For dissimilar sports, establish the 
same replacement schedules unless the nature 
of the sport justifies a difference. A common 
compliance problem occurs when lack of funds 
results in one or more women’s teams keeping 
uniforms and other equipment items for three 
or four years while men’s teams replace items 
more often. 



Scheduling of 
Games and 
Practice Time 

This program area includes the number of com- 
petitive events; the time of day of competitive 
events; the number, length and time of day of 
practices; preseason and postseason competi- 
tion; and the season a sport is scheduled and 
the length of season. 

Number of Competitive Events. The number of 
competitive events is counted differently under 
Title IX than under NCAA rules. Under Title IX, 
the more competition, the greater the benefit. 
For example, two tennis matches in one day 
are two competitive events, not one day of 
competition. All contests in the traditional and 
nontraditional seasons are counted, including 
contests against foreign teams, the U.S. nation- 
al team, and other contests that may be exempt 
from NCAA limits. Both the number of contests 
and the number of days of competition should 
be counted to identify any differences between 
women’s and men’s teams. Preseason and post- 
season contests are reviewed separately, and 
any events considered scrimmages should not 
be counted. 

The simplest way to comply is to schedule the 
same number of competitive events for 
women’s and men’s teams in the same sport. 

For example, if men’s basketball schedules 29 
games (two of which may be exempt from 
NCAA limits), then women’s basketball should 
schedule 29 games. For dissimilar sports, the 




same percentage of the maximum allowable 
contests should be scheduled. For example, if 
football schedules 10 of the 11 games permit- 
ted, or 91 percent of the maximum allowed, 
and field hockey schedules 23 of the 25 con- 
tests permitted, or 92 percent of the permissi- 
ble contests, the football and field hockey 
schedules are equivalent, the difference 
between 91 percent and 92 percent being negli- 
gible. A common compliance problem occurs 
when one or fewer contests are scheduled for 
women’s teams than men’s teams, and/or when 
schedules for a women’s team (often softball) 
has significantly fewer events than the maxi- 
mum while schedules for all men’s teams are at 
or very near the maximum number of contests. 

Time of Day of Competitive Events. The time of 
day competitive events are scheduled varies 
significantly and is often dependent on the 
nature of the sport, class schedules of athletes, 
and facility availability. Competitive events 
should be scheduled at times that are equally 
convenient (or equally inconvenient) for men’s 
and women’s teams. Avoid the common compli- 
ance problem of scheduling women’s and men’s 
basketball double-headers where the women’s 
game is at a less convenient time than the 
men’s game, limiting audience attendance and 
negatively affecting the women’s class sched- 
ules. 

Practice Opportunities. The simplest approach for 
compliance is for women’s and men’s teams in 
the same sport to practice the same or very 
nearly the same number of hours per week. For 
dissimilar sports, practices should be equiva- 
lently adequate based on the nature of the 
sport. For example, golf athletes may practice 
twice as many hours as cross country athletes 
because of the nature of the sports. Practice 
opportunities are equitable if the coaches 
schedule practices that are equivalently ade- 
quate for conditioning and skill development in 
these respective sports. 

Time of Day of Practices. Coaches may choose to 
schedule practices for three hours in the after- 
noon or have three separate sessions during the 
day. Compliance problems occur usually when 
specific teams must squeeze in their practice 
time around other groups using the same facili- 
ties, and women’s teams schedule practices that 
are shorter or at less convenient times of day 
such as during the dinner hour. A common com- 
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pliance problem to avoid is providing men’s bas- 
ketball the preferred practice schedule while 
women’s basketball and volleyball schedule less 
favorable times around men’s basketball. If 
facility availability is a problem, schedules may 
be alternated so that facilities are shared equi- 
tably. 

Preseason Competition. The simplest compliance 
method is to schedule the same sports for men 
and women for the same number of preseason 
events, while scheduling an equivalently appro- 
priate number for dissimilar sports based on 
the nature of the sports. A common compliance 
problem is that preseason contests are sched- 
uled for men’s teams while 
none or fewer contests are 
scheduled for women. 

Postseason Competition. The 

practice at most institu- 
tions is that whichever 
team qualifies for postsea- 
son competes in postsea- 
son. This practice is in 
compliance with Title IX, 
with one occasional excep- 
tion. The occasional prob- 
lem occurs for conference 
tournaments where all 
men’s teams but not all 
women’s teams qualify 
automatically. For example, 
a conference with eight 
member institutions pro- 
vides that all eight men’s basketball teams auto- 
matically qualify for the conference champi- 
onship tournament, but only four women’s bas- 
ketball teams qualify. Under Title IX, the four 
institutions whose women’s teams do not quali- 
fy are considered to be denying postseason 
competition to those women’s teams. The con- 
ference should change this policy immediately. 
If postseason competition must be denied to 
any teams, this should not affect teams for one 
sex more than teams for the other sex. 

Season of Sport and Length of Season. Competition 
should be scheduled in traditional and nontra- 
ditional seasons to the same extent for women’s 
and men’s teams. A common compliance prob- 
lem is for all men’s teams to compete in the 
nontraditional seasons while one or more 
women’s teams are denied this benefit. One of 
the more common problems occurs when one 
individual is the only coach for women’s volley- 



ball and softball, and the teams are denied 
competition during the nontraditional seasons 
because the coach cannot handle both teams at 
the same time, while no men’s teams have this 
limitation. 

Season lengths should be the same number of 
weeks for women’s and men’s teams in the 
same sport and as appropriate to the nature of 
the sport for dissimilar sports. Again, confer- 
ence rules create an occasional compliance 
problem when a season-ending tournament for 
women is scheduled a couple of weeks before 
the men’s tournament in the same sport, creat- 
ing a more compressed schedule for the 

women’s teams, limiting 
practices and potentially 
limiting the number of con- 
tests the women’s teams 
may schedule. 



Travel and 
Per Diem 
Allowances 

The compliance determina- 
tion involves a review of the 
modes of transportation; 
housing furnished during 
travel; length of stay before 
and after competitive 
events; per diem 
allowances; and dining 

arrangements. 

Modes of Transportation. Several nondiscrimina- 
tory factors may affect modes of transportation 
including distance, size of the travel squad, oth- 
ers accompanying the team, and the amount of 
equipment. The most revealing comparison is 
when women’s and men’s teams of the same 
travel squad sizes travel the same distance; if 
they use different modes of transportation, it is 
a likely compliance problem. 

Distance . A nondiscriminatory policy is when 
distance dictates mode of transportation for all 
teams. For example, 200 miles or less, vans and 
cars are used unless the size of the travel squad 
(for example, football) requires a bus; 200 to 
600 miles, buses are used, regardless of team 
size; and, more than 600 miles, air transporta- 
tion is used. Avoid the occasional compliance 
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problem where women’s teams are limited in 
the distance they may travel while men’s teams 




Travel Squad . Travel squad sizes should be the 
same or very nearly the same for women’s and 
men’s teams in the same sport and as equiva- 
lently appropriate for dissimilar sports. A com- 
mon problem to avoid is setting limits on travel 
squad sizes that differ for women’s and men’s 
teams in the same sport. 



Others Traveling With the Team . Additional 
travelers such as coaches, trainers, sports infor- 
mation staff and team managers, may deter- 
mine the need for a different mode of trans- 
portation. As with travel squad sizes, if limits 
must be set, they should be the same for 
women’s and men’s teams in the same sport. 

For dissimilar sports, the nature of the sport 
may determine whether and how many trainers 
should accompany the team, and the amount of 
equipment may determine the need for team 
managers to travel with the team. A common 
compliance problem occurs when lack of funds 
limits the personnel that accompany women’s 
teams more often than men’s teams. 



Housing Furnished During Travel. Compliance is 
achieved when equivalent percentages of male 
and female travel squad athletes are assigned 
two to a room, three to a room, four to a room, 
etc., and are provided housing of comparable 
quality. For example, if football and men’s bas- 
ketball are the only men’s teams assigning ath- 
letes two to a room, and they are 50 percent of 
the male travel squad athletes, then 50 percent 
of the female travel squad athletes should be 
assigned two to a room. Half of the female trav- 
el squad athletes may be three or four women’s 
teams. Additionally, hotel accommodations 
overall should be comparable. A common com- 
pliance problem is assigning female athletes 
three and four per room while male athletes are 
assigned two per room. 
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Length of Stay Before and After Competitive Events. 

The nature of the sport often determines the 
time of day of the competitive event, which in 
turn dictates when a team travels. For example, 
cross country meets may be scheduled for the 
morning, and teams may travel to the site the 
day before the competitive event. Golfers may 



play a practice round on a course before com- 
petition and, again, travel to the competitive 
site the day before. Avoid the occasional com- 
pliance problem where women’s teams arrive 
shortly before a competitive event while men’s 
teams arrive hours and sometimes the day 
before an event, allowing for practice, rest or 
meals. 

It is common for teams to leave immediately 
after the competitive event with an occasional 
exception because of distance traveled or to 
take advantage of less expensive air fares. 

Avoid practices where women’s and men’s 
teams traveling the same distances for events 
at similar times of day differ in their arrival or 
departure times. The mode of transportation 
can affect arrival and departure times, and if 
problems are experienced by teams of one sex 
more than teams for the other sex, compliance 
problems in both factors may be the result. 

Per Diem Allowances. The simplest way to com- 
ply is to provide the same per diem amount to 
all athletes. Otherwise, if some men’s teams are 
provided with higher per diem amounts, then 
some women’s teams should be provided the 
same higher per diem amounts. If the latter 
approach is preferred, aim for the same or simi- 
lar percentages of male and female travel squad 
athletes to be provided this benefit. Avoid a 
common compliance problem where men’s 
football and basketball are provided higher per 
diem allowances than all other men’s and 
women’s teams. 



Dining Arrangements. The nature of sports and 
length of competition may determine when 
meals take place and whether pregame or 
postgame meals are appropriate. Compliance is 
analyzed by comparing the quality of the food 
and the establishment in which it is provided. 
Large team sports such as football, with the 
need to accommodate dozens of people at 
once, may make special arrangements at the 
hotel for meals. Golf tournaments may have 
special arrangements provided by the host 
country club. Compliance problems occur when 
meals for a team or teams for one sex routinely 
consist of much better quality food than that 
provided to other athletes. A common compli- 
ance problem is for men’s football and basket- 
ball to be provided higher quality food or pre- 



n-n 



20 



game and/or postgame meals that some 
women’s teams may want but do not receive. 



Opportunity to Receive 
Academic Tutoring, 

Assignment and 
Compensation of Tutors 

Compliance is assessed for tutor availability, 
tutor qualifications and experience, rates of pay 
and employment conditions. This program area 
need not be reviewed if there is no academic 
advisor for athletics and no separate tutoring 
program for athletes. 

Tutoring differs from other benefits because 
the need or desire for the benefit is an individ- 
ual and not a team decision and not dependent 
on the nature of any sport. Analyses of either 
the percentages of male and female athletes 
receiving tutoring or the numbers of women’s 
and men’s teams provided tutoring are general- 
ly not appropriate. The same quality of tutors 
must be equally available to male and female 
athletes. Where this is true, there is compliance 
even if tutors are used significantly less by ath- 
letes of one sex. 

Compliance problems in tutoring are unusual. 
When compliance problems occur, it is usually 
because certain teams, often men’s football and 
basketball, are provided with their own acade- 
mic advisors, special tutoring arrangements or 
priority in services. 

Tutor Availability. An easy policy to ensure com- 
pliance is to set the same hours for tutor avail- 
ability, such as at study hall sessions that are 
equally convenient for male and female athletes 
or for specific times throughout the day. 
Another nondiscriminatory policy is to provide 
tutors on a first-come, first-served sign-up 
basis. Any special tutoring arrangements should 
be equally available to female and male ath- 
letes. 

Tutor Qualifications and Experience. Tutors often 
are upperclassmen, but also may include gradu- 
ate students, faculty at the institution or other 
professional educators. An occasional compli- 
ance problem usually involves assignment of 
more qualified tutors to men’s football and bas- 

I O ketball teams. 
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Rates of Pay. The simplest way to comply is to 
pay all tutors the same wage regardless of qual- 
ifications. However, if different rates of pay are 
appropriate, the compliance problem to avoid is 
for tutors receiving higher pay rates to be 
assigned to athletes or teams of one sex more 
than athletes or teams of the other sex. 

Employment Conditions. This factor refers to the 
number of students tutored per session and/or 
academic term, and any terms for employment. 
Where differences occur in the number of stu- 
dents tutored per session or academic term, a 
compliance problem occurs when, for example, 
female athletes have tutoring sessions in groups 
while male athletes are tutored one-on-one and 
receive more effective tutoring. 

Other Considerations. Some athletics academic 
advisors make special arrangements for ath- 
letes in registration for classes. When there is a 
benefit such as ensuring athletes of desired 
courses or sparing athletes the inconvenience 
of the registration process, a compliance prob- 
lem arises when the arrangements are made 
only or more often for teams or athletes of one 
sex than for teams or athletes of the other sex. 



Opportunity to Receive 
Coaching, Assignment and 
Compensation of Coaches 

Compliance is determined by analyzing availabil- 
ity, assignment and compensation of coaches. 

Availability. Availability includes the number of 
coaches assigned to each team, length of con- 
tract, the percentage of time assigned to coach- 
ing, and employment conditions. Volunteer 
coaches should be excluded unless they receive 
incentives that affect their availability to teams. 

Number of Coaches . A simple compliance 
approach is to provide the same number of 
coaches for women’s and men’s teams in the 
same sports and equivalent numbers for dissim- 
ilar sports. For example, if men’s basketball has 
a head coach, two assistants and a restricted- 
earnings coach, then women’s basketball should 
have the same. For dissimilar sports, coaches 
should be available to the same extent appro- 
priate for the sports. For example, if the limit 
for head and assistant coaches is 10 for football 
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and two for volleyball, then providing 10 coach- 
es for football and two coaches for volleyball 
should be equivalent. A common compliance 
problem is the provision of two assistant coach- 
es for men’s basketball and one assistant coach 
to women’s basketball while all other coaching 
assignments are equitable. A general compli- 
ance problem is that fewer women’s teams than 
men’s teams have assistant coaches, and 
women’s teams have no restricted-earnings 
coaches while men’s teams do. 

Length of Contract . The same percentages of 
coaches, or percentages as close as the num- 
bers allow, in the women’s and men’s programs 
should have the same lengths of contract. For 
example, the men’s program may have 25 
coaches while the women’s program has 13 
coaches. If three of the 25, or 12 percent, of the 
men’s coaches have multi-year contracts, then 
two of 13, or 15 percent of the women’s coach- 
es should have multi-year contracts. If 17 of 25, 
or 68 percent, of men’s coaches have 12-month 
contracts, then nine of 13, or 69 percent, of 
women’s coaches should have 12-month con- 
tracts. If five of 25, or 20 percent, of men’s 
coaches have nine-month contracts, then the 
remaining two of 13, or 15 percent, of women’s 
coaches should have nine-month contracts. 
Avoid two common compliance problems 
where: men’s coaches have 12-month contracts 
while women’s coaches have nine-month con- 
tracts; and, some men’s coaches but no 
women’s coaches have multi-year contracts. 

Percentage of Time for Coaching . The full-time 
equivalency analysis used by OCR to address 
percentage of time for coaching is known to be 
flawed, but no other analysis has yet been rec- 
ommended by the agency. The analysis sug- 
gested here should be considered a recom- 
mendation, not a requirement. 

The percentage of time that coaches may be 
assigned coaching duties can vary considerably, 
for example, 100 percent coaching duties, 50 
percent coaching and 50 percent teaching, or 
25 percent coaching and 75 percent administra- 
tive duties. Once the correct numbers of coach- 
es and the same percentages of coaches with 
contracts of the same length have been estab- 
lished for the women’s and men’s programs, the 
same percentages of coaches should be 
assigned coaching duties for the same percent- 



ages of time. For example, if 16 of 25, or 64 per- 
cent, of men’s coaches have 100 percent coach- 
ing duties, then eight of 13, or 62 percent, of 
women’s coaches should have 100 percent 
coaching duties. If eight of 25, or 32 percent, of 
men’s coaches have coaching duties for half 
time, then four of 13, or 31 percent, of women’s 
coaches should have coaching duties for half 
time. If one of 25 men’s coaches, or four per- 
cent, has coaching duties for one-quarter time, 
then one of 13, or eight percent, of women’s 
coaches should have coaching duties for one- 
quarter time. 

One approach to compliance for coaching avail- 
ability is establishing the same assignments for 
men’s and women’s teams in the same sports. 
For example, if men’s basketball has a full-time 
head coach with two assistant coaches who are 
on nine-month contracts with 50 percent of 
their time coaching and 50 percent of their 
time teaching, then the women’s basketball 
team should have the same assignment. For 
dissimilar sports, coaches should be assigned to 
the same extent of the maximum limits for the 
sports. A common compliance problem is the 
assignment of women’s coaches to coaching 
duties for half of their time while men’s coaches 
are assigned coaching duties for 100 percent of 
their time. 

Employment Conditions . Additional duties for 
coaches such as teaching, administrative duties, 
student advisement or committee work should 
not affect availability of coaches in one program 
more than the other. Avoid the common con- 
cern where men’s coaches teach racquetball 
and bowling while women’s coaches teach more 
substantive courses such as kinesiology or 
anatomy and physiology, negatively affecting 
the availability of women’s coaches. 

Assignment. Assignment refers to qualifications. 
Compliance is achieved when the average years 
of experience is the same or similar for coaches 
in the women’s and men’s programs. The aver- 
age years of college coaching experience 
should be determined separately. For example, 
if the 25 men’s coaches have a total of 513 
years of coaching, of which 347 years are at the 
college level, then men’s coaches average 21 
years of coaching experience with 14 years at 
the college level. If the 13 women’s coaches 
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have a total of 208 years of coaching experi- 
ence, of which 147 years are at the college 
level, then women’s coaches average 16 years 
of coaching experience with 11 years at the col- 
lege level. 

Differences in average years of experience may 
be readily justified by coaching success at the 
regional and national levels and general won- 
lost records. A coach with five years of coach- 
ing experience may be a much better coach 
than someone with 20 years of experience, and 
level of success may indicate this. Avoid the 
common compliance problem where coaches 
with little or no experience are assigned to one 
or more women’s teams while men’s coaches 
have significantly more experience. 

Compensation. Compliance is achieved when 
total dollars spent for salaries of men’s and 
women’s coaches are proportional to participa- 
tion of men and women in the athletics pro- 
gram. For example, if men are 60 percent of 
the participants and women are 40 percent, 
then 60 percent of the coaching dollars should 
be provided to the men’s program and 40 per- 
cent to the women’s program. The salaries for 
all head coaches, assistant coaches, restricted- 
earnings coaches and graduate assistants 
should be included. 



Locker Rooms, 

Practice and 
Competitive Facilities 

All facilities are reviewed for availability, quality 
and exclusivity of use. Practice and competitive 
facilities also are reviewed for preparation and 
maintenance, and maintenance of locker rooms 
is considered when it affects quality. 

Locker Rooms. Usually, compliance is achieved 
when the same number of women’s and men’s 
teams have locker rooms of the same quality, 
exclusively for their use. Calculating the per- 
centages of athletes who receive this benefit 
may provide a less accurate analysis than num- 
bers of teams because some teams (often cross 
country, golf and tennis, for example), or some 
athletes, choose not use locker rooms even 
when space is available. 

Quality involves a review of: adequacy for the 
number of athletes using the room at one time; 
the number, size and quality of lockers; seating; 
lighting; floor; numbers of commodes, sinks, 
showers, hair dryers and mirrors; cleanliness; 
space to meet or move around; lounge areas 
and furniture; TV, CD, stereo and VCR equip- 
ment; and special features such as refrigerators 
and training facilities located in the locker room. 



No statistical test or percentage point differ- 
ence defines noncompliance. The Policy 
Interpretation states that there may be unique 
situations in which a particular person may 
possess such an outstanding record of achieve- 
ment as to justify an abnormally high salary. 
Furthermore, compliance problems in compen- 
sation will not be cited unless policies or prac- 
tices deny male and female athletes coaching of 
equivalent quality, nature or availability. 

Specific comparisons of salaries for men’s and 
women’s coaches in the same sport, such as 
basketball, and fringe benefits provided to 
coaches are issues reviewed under the employ- 
ment section of the Title IX regulation and not 
the athletics section. OCR and the Equal 
Employment Opportunity Commission, which 
enforces Title VII of the Civil Rights Act of 1964 
and the Equal Pay Act, have both issued policy 
stating that discrimination in coaches’ compen- 
sation must be based on the sex of the coach, 

I not the sex of the athletes. 



Athletes who participate all year or have struc- 
tured off-season conditioning may need the 
locker room all year. In less competitive pro- 
grams, students may participate just during the 
sports season, and assigning fall and spring 
sports teams to the same locker room can be as 
equitable as providing two separate locker 
rooms. 

Compliance problems in locker room space are 
common. Some common problems are: provid- 
ing higher quality locker rooms to football and 
men’s basketball teams than those provided to 
all women’s teams; providing football and men’s 
basketball with the only locker rooms exclu- 
sively for use of the respective teams; arranging 
for visiting teams to share locker rooms with 
women’s teams but not men’s teams; and 
assigning locker rooms to women’s teams that 
are inconveniently located in relation to prac- 
tice and competitive facilities, training rooms 
and other facilities while men’s locker rooms 
are conveniently located. 
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Practice and Competitive Facilities. Compliance 
may be achieved when the same or similar 
numbers of women’s and men’s teams have 
facilities of equivalent quality exclusively for 
their use. 

Availability of facilities may be directly related 
to the scheduling of facilities, and equitable 
scheduling may resolve compliance concerns 
for facilities. Availability also takes into consid- 
eration location if a facility or facilities only for 
teams of one sex are off campus and inconve- 
niently located. 

Analyzing quality involves 
evaluating the playing sur- 
face, seating capacity, light- 
ing, scoreboards and similar 
features, and accommoda- 
tions for the media and 
concessions. The features 
for facilities need not be 
identical to be equivalent. 

Exclusivity generally means 
exclusive use at the time 
when practices or contests 
are scheduled but may 
refer to facilities used only 
by a particular team. 

Some common problems to 
avoid are: assigning a 
women’s team or teams to 
facilities of poorer quality; not providing suffi- 
cient seating capacity for women’s facilities; 
and providing electronic scoreboards and pub- 
lic-address systems for men’s facilities and not 
for women’s facilities. 

Maintenance of Facilities . Some facilities 
require maintenance by professional staff, while 
the little maintenance required for other facili- 
ties may be performed by coaches and athletes. 
The comparison is whether maintenance is 
equivalently adequate, based on the needs of 
particular sports. 

A simple approach for compliance is to have 
maintenance staff set the same maintenance 
schedule for women’s and men’s teams in the 
same sport, and schedule maintenance to be 
equivalently adequate for dissimilar sports. For 
example, maintenance staff might cut the grass 
once a week for softball and baseball. For foot- 
ball, cutting the grass once a week may be as 
adequate as cutting it twice a week for field 



hockey. A common problem is having mainte- 
nance staff cut the grass and line fields more 
often for men’s teams than women’s teams, or 
provide priority to men’s teams so that facilities 
used by men’s teams have adequate mainte- 
nance while women’s team facilities do not. 

Preparation of Facilities . Compliance is 
achieved when facilities are prepared to the 
same extent necessary, based on the nature of 
the sports, for women’s and men’s teams. For 
example, if maintenance 
staff line the baseball field 
every day for practice, 
then they should do so for 
softball. If maintenance 
staff cut the grass the day 
before each baseball game 
and line the field on game 
day, the same arrangement 
should be made for soft- 
ball. 

The preparation of facili- 
ties for competitive events 
also may involve putting 
out benches or chairs for 
players, setting up scorers’ 
tables, public-address sys- 
tems and media areas. 
Some common compliance 
problems occur when women’s coaches and 
athletes sweep floors, line fields, or set up 
tables and chairs for practices or competitive 
events while maintenance staff perform these 
duties for men’s teams. 



Medical and Training 
Facilities and Services 

Determining compliance involves evaluating the 
availability of medical personnel; availability 
and qualifications of trainers; availability and 
quality of training facilities; availability and 
quality of weight and conditioning facilities; and 
health, accident and injury insurance coverage. 

Analyses of benefits based on percentages of 
athletes or numbers of teams generally are not 
appropriate. The nature of the sport and the 
likelihood for injury and coaches’ reasonable 
professional decisions regarding the condition- 
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ing of athletes will determine services. Com- 
pliance problems are likely where benefits and 
services diff er for women’s and men’s teams in 
the same sport. For dissimilar sports, compli- 
ance is determined by the extent to which ben- 
efits and services are provided to women’s and 
men’s teams based on needs identified by 
coaches, trainers and medical professionals. 

Medical Personnel. Medical personnel should be 
equally available to female and male athletes 
for services such as physical examinations, 
evaluations of injured athletes, surgeries or 
other medical procedures. Also, transportation 
to medical assistance off campus should be 
equally available to male and female athletes. 

The assignment of medical personnel to home 
games, away games and practices is dependent 
on the nature of the sport. The nature of the 
sport of football and size of the team can justify 
the assignment of medical staff even when no 
other sports have this benefit. The most com- 
mon compliance problem is the assignment of a 
doctor to men’s basketball games but not 
women’s basketball games. 



more time in weight rooms and use different 
equipment than other athletes. Several teams 
may use weight rooms sparingly or not at all. 
Furthermore, coaches for women’s and men’s 
teams in the same sport may disagree as to the 
best conditioning methods for their athletes, 
including whether to use heavy weights. Such 
differences are permitted when based on rea- 
sonable professional decisions. 

If female athletes use one weight room while 
male athletes use another, the rooms should be 
equivalent in quality and equivalently adequate 
in terms of space and equipment provided. 
Adequate space and equipment are evaluated 
by how many athletes need to use the room at 
one time and the extent to which desired 
equipment is available. The rooms do not have 
to be the same size and have the same equip- 
ment to be equivalently adequate. 

The simplest policy for ensuring compliance is 
to allow all athletes to use all weight rooms on a 
drop-in basis. If schedules must be made, then 
preferred times should be shared or alternated 
by female and male athletes. 



Trainers. The major distinction for trainer quali- 
fications is between certified and noncertified 
trainers. Assuming similar participation num- 
bers, women’s and men’s teams in the same 
sport should have identical assignments of cer- 
tified trainers and student trainers at home 
games, away games and practices. Avoid the 
common compliance problem where certified 
trainers are assigned to men’s basketball but 
not women’s basketball, or a certified trainer is 
available at home and away games for the 
men’s basketball team while the women’s team 
has a certified trainer at home games and a stu- 
dent trainer at away games. 

Football may require more time of both profes- 
sional and student training staff than other 
sports. However, this may not justify less effec- 
tive services for female athletes. A common 
problem in more competitive programs that 
offer football and have only one certified trainer 
on staff is that the trainer’s time is taken up 
almost exclusively by football. This limitation 
often creates both compliance and safety con- 
cerns. 




Weight Rooms. Football athletes may spend 



Strength coaches may spend considerably more 
time with football than other sports. This is per- 
missible when strength coaches are available to 
women’s teams to an extent that is equivalently 
adequate. 

Training Rooms. If women use one training room 
while men use another, the rooms should be 
equivalent in terms of adequacy, quality, includ- 
ing age and type of equipment, and accessibili- 
ty to locker rooms, practice and competitive 
facilities. As with weight rooms, a simple 
approach for compliance is to allow all athletes 
to use all training rooms on a drop-in basis. If 
schedules must be set, then preferred times 
should be shared or alternated to ensure equi- 
table scheduling. Avoid the common compli- 
ance problems of providing the better training 
room(s) to male athletes, providing men’s 
teams priority in scheduling, and/or providing 
men’s teams the most conveniently located 
training room(s). 

Insurance. Usually, insurance policies cover 
costs that are not covered by the student’s per- 
sonal insurance for those health problems, acci- 
dents and injuries related to participation in 



intercollegiate athletics. Generally, no premi- 
ums are charged to athletes. If athletes must 
pay premiums, those premiums should be the 
same for female and male athletes. 

Gynecological Care . The only common compli- 
ance problem is the insurance policy that 
excludes gynecological care when health prob- 
lems requiring such care are the result of ath- 
letics participation. Such a policy violates 
Section 106.39 of the Title IX regulation 
addressing student health insurance. The poli- 
cy, and perhaps insurance companies, should 
be changed immediately. 

Suggested Strategy. A common complaint of 
female athletes is that their injuries are not 
taken as seriously as those of male athletes by 
medical and training personnel and that male 
athletes have priority in treatment. Female ath- 
letes may not always share these concerns and 
should be asked about any concerns they may 
have regarding treatment by medical or training 
staff or whether they are intimidated or dis- 
couraged from using weight rooms or training 
rooms. Institutions have been cited for non- 
compliance because of unprofessional attitudes 
of medical and training staff that discouraged 
female athletes from seeking treatment. 



Housing and Dining 
Facilities and Services 

Determining compliance requires analyzing 
housing and dining benefits available during the 
regular academic year, the provision of pre- 
game and postgame meals, and housing and 
dining services provided when classes are not 
in session. 

The provision of housing and dining facilities 
and services may be affected by athletes’ per- 
sonal choices. During the regular academic 
year, compliance is achieved when any special 
housing and dining arrangements for athletes 
are equally available to the same or similar per- 
centages of female and male athletes. Where 
this is true, there is compliance even if athletes 
choose not to take advantage of the benefits 
available. During times when classes are not in 
session, compliance is achieved when housing 
and dining are provided to the same extent for 



women’s and men’s teams wanting to be on 
campus at these times. 

Housing. Any special housing privileges avail- 
able to athletes must be equally available to 
female and male athletes. This includes dormi- 
tories where suites or other special accommo- 
dations are provided, priority in housing assign- 
ments, stipends for off-campus housing, or 
unique or special off-campus housing that may 
be arranged with an outside agency. If any ath- 
letes stay in hotels on the night before home 
games, this benefit should be equally available 
to women’s and men’s teams. Where benefits 
are equally available, there is compliance even 
when teams choose not to take advantage of 
these benefits. 

Dining. If better quality or a greater quantity of 
food is available to any athletes, this should be 
available to the same percentages of male and 
female athletes. A common compliance prob- 
lem is for football and men’s basketball to be 
provided superior quantities and quality of food 
than that provided to all other athletes. If foot- 
ball and basketball constitute half of the male 
participants in the athletics program, then half 
of the female athletes should have this benefit 
available to them. This will be considered com- 
pliance even if that many female athletes 
choose not to take advantage of the benefit. 

Some teams may choose to dine together even 
though food of no special quality or quantity is 
provided. This is not a benefit requiring equiva- 
lent accommodation. 

Pregame and Postgame Meals . Special pre- 
game and postgame meals should be equally 
available to female and male athletes. Again, 
where this is true, there is compliance even 
when teams choose not to take advantage of 
the benefits. The nature of particular sports 
and coaches’ professional decisions about the 
conditioning of athletes often affect whether 
teams make arrangements for pregame or 
postgame meals. Thus, the simplest approach 
to analyzing compliance is usually determining 
which teams want such benefits and the extent 
to which the women’s and men’s teams that 
want the benefits actually receive them. 
Common compliance problems are: providing 
men’s football and basketball pregame and/or 
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postgame meals while no women’s teams 
receive such benefits; and providing only foot- 
ball and men’s and women’s basketball pregame 
and/or postgame meals even though other 
women’s teams want this benefit. 

A variation of the pregame, postgame meals 
benefit is when campus dining halls serve ath- 
letes at special hours or make boxed meals 
available to accommodate competitive and 
practice schedules. This service should be 
equally available to women’s and men’s teams. 

Housing and Dining During School Breaks. A com- 
mon compliance problem 
for housing and dining 
facilities and services arises 
not during the regular aca- 
demic year but at times 
when classes are not in ses- 
sion, such as before classes 
begin in the fall, at the win- 
ter holiday and spring 
breaks, and during other 
intersessions that individ- 
ual campuses may have. 

Basically, men’s teams are 
provided sufficient funds to 
be on campus during these 
times while women’s teams 
are not. The most common 
problem occurs for the 
sports of football and 
women’s volleyball. 

Football is provided hous- 
ing and dining funds that permit scheduling the 
maximum number of practices before the first 
competitive event while the volleyball team has 
limited funds, is on campus for less time, and 
schedules significantly less than the maximum 
number of practices before the first competitive 
event. 

Similar problems occur during winter holiday 
and spring breaks where insufficient funds limit 
practice and occasionally competitive opportu- 
nities for women’s teams while men’s teams 
have adequate funding. Some teams prefer to 
travel during winter holiday or spring breaks, 
and adequate travel opportunities would be ana- 
lyzed under the travel and per diem program 
area. Some coaches, even when adequate fund- 
ing is available, choose to give athletes a break 
at these times or plan conditioning schedules 
that athletes may do on their own. Therefore, 



determining compliance involves analyzing the 
extent to which the women’s and men’s teams 
that want the benefits receive them. 

Even when all teams that want to be on cam- 
pus during these times are able to make such 
arrangements, compliance problems may occur 
when men’s teams are provided better housing 
in hotels while women’s teams are in campus 
dormitories; and more per diem is provided to 
male athletes than female athletes. 



Publicity 

Three factors are reviewed 
for compliance: availability 
and quality of sports infor- 
mation personnel; access 
to other publicity 
resources for men’s and 
women’s programs; and 
quantity and quality of 
publications and other 
promotional devices fea- 
turing women’s and men’s 
programs. 

Sports Information Personnel. 

A simple compliance 
approach is to assign pro- 
fessional personnel to the 
same or similar numbers of 
women’s and men’s teams 
to the same extent and to 
assign student personnel in the same manner. 

Quality . The major distinction in quality of 
sports information personnel is between profes- 
sionals and students. For purposes of compli- 
ance, all professional staff are likely to be con- 
sidered equally qualified unless there is a signif- 
icant difference in years of experience and 
demonstrated quality of work. 

Availability . Demands by the media may influ- 
ence the amount of time that staff spend on 
particular teams. Unique circumstances, such 
as a team or individual athlete being a national 
champion or an athlete being an Olympic hope- 
ful, may create imbalances in benefits for 
female and male athletes for short periods of 
time. These imbalances are permissible if 
opportunities for teams for the other sex are 
not limited. 




The availability of staff is usually measured by 
the attendance of sports information personnel 
at home games, away games, and practices. 
Common compliance problems include: profes- 
sional staff traveling with men’s teams while 
student staff travel with women’s teams; profes- 
sional staff attending home games for several 
men’s teams while attending home games for 
fewer or no women’s teams, or only student 
staff attending women’s home games; and stu- 
dent staff attending men’s games but no staff 
attending women’s games. 

Publications. Publications may include media 
guides, game programs, schedule cards, posters 
and press releases. Quality includes considera- 
tion of the overall size of the publication, num- 
ber of pages, type of paper and cover, and color 
versus black and white. The quantity of publi- 
cations is as much a consideration of the num- 
ber of women’s and men’s teams that have pub- 
lications as the number of any publication pro- 
vided for each team. 

Media Guides . Media guides of equivalent quali- 
ty should be provided to the same or similar 
numbers of women’s and men’s teams. 
Equivalent quality does not require that the 
guides be identical. For example, if men’s 
guides have more pages to accommodate statis- 
tics for the longer history for the men’s teams, 
this is not a compliance problem. Common 
problems occur, however, where men’s teams 
are provided media guides while women’s 
teams are not, or guides for men’s teams are of 
much higher quality than those for women’s 
teams. 

Game Programs . Game programs of equivalent 
quality should be provided to the same or simi- 
lar numbers of women’s and men’s teams. As 
with media guides, common problems occur 
when game programs are provided to some 
men’s teams but not women’s teams, or higher 
quality game programs are provided to men’s 
teams. 

Schedule Cards and Posters . Schedule cards 
and posters should be provided to the same or 
similar numbers of women’s and men’s teams. A 
common problem is providing these benefits to 
men’s teams but not to women’s teams. 

Press Releases . A simple way to achieve com- 
pliance is to issue press releases at the same 
intervals for all teams that are in season. 



Another approach is to issue press releases for 
the same or similar numbers of women’s and 
men’s teams in similar quantities. A common 
problem is issuing releases regularly for men’s 
teams and rarely for women’s teams. 

Other Publicity and Promotional Resources. Efforts 
to publicize, promote or market the women’s 
and men’s programs should be equivalent even 
if the result may not be equivalent. Avoid the 
common compliance problem where staff pro- 
mote and publicize the men’s program and 
make little or no efforts for the women’s pro- 
gram. 

Newspapers. Radio, and Television . Compliance 
is determined by the effort of institution staff to 
obtain media coverage for women’s and men’s 
teams and not by the result, as Title IX does 
not apply to the media. If the media cover 
men’s events but refuse to cover women’s 
events, institution staff should make continuing 
efforts at reasonable intervals to obtain cover- 
age for women’s events. Avoid the common 
compliance problem where institution staff 
direct all efforts at obtaining media coverage 
for men’s teams and make no efforts to obtain 
coverage for any women’s teams. 

Support Groups . At competitive events where 
support groups such as cheerleaders, drill 
teams, the marching band or pep band are 
appropriate and welcome, they should be avail- 
able to women’s and men’s teams on an equiva- 
lent basis, including home and away games. 
Avoid the common problem where such groups 
are provided to some men’s teams but no 
women’s teams. 



Support Services 

Compliance is determined by analyzing admin- 
istrative support, clerical and secretarial sup- 
port, office space, equipment and supplies, and 
availability of other support staff. 

Administrative Support. Administrative support is 
difficult to quantify, and the need for support 
may vary significantly from team to team. 
Compliance is achieved when administrative 
support is equivalently adequate for the 
women’s and men’s programs. In other words, 
coaches in the women’s and men’s programs 
should spend approximately the same amount 
of time on administrative chores, and any 
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administrative tasks not accomplished should 
not adversely affect teams for one sex more 
than teams for the other sex. 

Common compliance problems occur when: 
men’s teams have administrative assistants 
while women’s teams that need them do not; 
and administrative staff handle travel arrange- 
ments, equipment purchases, etc., for men’s 
teams while women’s coaches handle these 
tasks. Also, the coaches for revenue producing 
sports (e.g., football and men’s basketball), may 
report directly to the athletics director while all 
other coaches report to an associate athletics 
director. This arrangement becomes a compli- 
ance problem if access to the athletics director 
results in priority services or better benefits for 
teams of one sex. 

Secretarial Support. As with administrative sup- 
port, the amount of secretarial support needed 
is likely to vary from team to team. Again, com- 
pliance is achieved when women’s and men’s 
coaches spend the same or similar amounts of 
time performing clerical tasks, and any tasks 
not performed do not adversely affect teams for 
one sex more than teams for the other sex. 

A common compliance problem is that women’s 
coaches generally must perform more clerical 
work than men’s coaches. The assignment of 
secretarial staff specifically to the football and 
men’s basketball teams while other teams must 
share other clerical support is a common situa- 
tion and a potential compliance problem; how- 
ever, the needs of all teams and the extent to 
which those needs are met must be reviewed 
for an accurate determination. 

Office Space and Equipment. Office space may 
have been assigned to personnel based on their 
longevity at the institution, specific position or 
years of general experience. Compliance is 
achieved when women’s and men’s administra- 
tors and coaches have offices of equivalent 
quality and adequacy in equivalently conve- 
nient locations. Quality includes office size, 
available equipment such as computers, type- 
writers, phones, desks, tables, chairs, bookcas- 
es, carpeting, lighting, windows, air condition- 
ing, and whether the office is shared. The num- 
ber of women’s and men’s coaches with their 
own offices should be compared and, if neces- 
sary, the percentage of women’s and men’s 
coaches with their own offices may be com- 
pared. Some common compliance problems 



occur when: women’s coaches share offices 
more than men’s coaches; and women’s coach- 
es’ offices are more often inconveniently locat- 
ed to secretarial and administrative support 
stations. 

Other Support Staff. Other support staff whose 
functions and availability may affect compliance 
may include security personnel, ticket takers, 
concession workers, scorekeepers and public- 
address announcers, audio-visual specialists, 
and printing services personnel. Essentially, the 
services provided by all professional and stu- 
dent staff who support the athletics program 
should be equivalently adequate for women’s 
and men’s teams. 



Recruitment of 
Student-Athletes 

Determining compliance involves a review of: 
opportunities for coaches or other personnel to 
recruit; whether financial and other resources 
are equivalently adequate; and treatment of 
prospective student-athletes. 

Opportunity to Recruit. The opportunity to 
recruit is analyzed in the same manner as the 
opportunity to receive coaching. The same con- 
siderations are made regarding the number of 
coaches assigned to each team, length of con- 
tract, percentage of time assigned to coaching, 
and employment conditions. Any circum- 
stances affecting coaching availability may 
affect the opportunity to recruit. The section 
on availability of coaches should be reviewed 
and applied here. 

Avoid the common compliance problems that 
affect the opportunity to recruit: fewer assis- 
tant coaches assigned to women’s teams; 
women’s coaches assigned contracts of shorter 
duration; and women’s coaches assigned less 
time to coaching duties. 

Financial and Other Resources. Funds and 
resources for recruitment may include the fol- 
lowing: funds for coaches’ travel to observe ath- 
letes or make home visits; recruitment mailings 
and telephone use; recruitment brochures and 
videos; subscriber dues for recruitment ser- 
vices; funds for visits by prospective student 
athletes; and courtesy cars provided for recruit- 
ment. One of the most common compliance 
problems for athletics programs occurs in 



recruitment; that is, men’s programs spend dis- 
proportionately more for recruitment than 
women’s programs. 

Compliance is Proportionate Dollars . Com- 
pliance is achieved when dollars budgeted and 
spent for female and male athletes are propor- 
tional to their respective rates of participation. 
That is, if women are 40 percent of the partici- 
pants and men are 60 percent, then 40 percent 
of the recruitment dollars should be allocated 
to the women’s program and 60 percent to the 
men’s program. No statistical tests or percent- 
age point differences have been established 
that define noncompliance. 

Some justifications for disproportionate spend- 
ing are acceptable. Team needs for any particu- 
lar year may vary where, for example, a large 
number of athletes graduate in a given year. 
Recruitment needs for teams to be added to 
the program also may create a significant 
imbalance between the women’s and men’s pro- 
grams. 

Coaches’ Travel . Coaches’ travel often is a 
major portion of recruitment expenditures. For 
some sports, many highly skilled athletes may 
be in close proximity to the institution, while 
for other sports coaches must travel much far- 
ther to recruit the same quality athletes. Avoid 
the occasional compliance problem where 
women’s coaches are restricted in the distance 
they may travel to recruit while men’s coaches 
are not. 

Recruitment Videos and Brochures . Costs for 
producing videos and brochures should be 
included in determining proportionate spending 
for recruitment. Videos and/or brochures 
should be produced for the same or similar 
numbers of women’s and men’s teams. Avoid 
the occasional compliance problem where 
videos and/or brochures are produced for men’s 
teams but not women’s teams. 

Courtesy Cars . Courtesy cars may be provided 
to coaches for their personal use and, as such, 
are considered a fringe benefit analyzed under 
employment. The availability of courtesy cars is 
analyzed for recruitment to the extent such 
cars are used for recruitment purposes. Sex- 
neutral policies in providing courtesy cars will 
be acceptable where the effect is nondiscrimi- 
natory. For example, compliance is likely where 
courtesy cars are provided to all women’s and 
men’s head coaches. Another compliance 



approach is to provide cars to equivalent per- 
centages of men’s and women’s coaches. Avoid 
the common compliance problem where coach- 
es for men’s teams, often football and men’s 
basketball, are provided courtesy cars while no 
women’s coaches have this benefit. 

Subsidized Visits . Funds needed may vary sig- 
nificantly based primarily on the costs for the 
students’ travel, but overall funding for 
women’s and men’s programs should be propor- 
tionate to participation. If an institution has the 
funds to transport a prospective athlete from 
Australia for the men’s program, the same 
opportunity should be available to the women’s 
program. 

Mail and Telephone . Mail and telephone expen- 
ditures should be added to calculations for pro- 
portionate spending. Total phone and mail bud- 
gets and expenditures should be used when 
costs specifically for recruitment cannot be 
determined. Avoid the occasional compliance 
problem where phone or mail services have dol- 
lar limits for women’s teams while no limits are 
imposed on men’s teams. 

Recruitment Services . Subscriber or member- 
ship dues for recruitment services and/or publi- 
cations should be included in calculating pro- 
portionate dollar allocations. Avoid practices 
such as providing this benefit to teams for one 
sex but not teams for the other sex. 

Treatment of Prospective Student -Athletes. A fully 
subsidized visit usually pays for transportation, 
housing, meals and entertainment, while a par- 
tially subsidized visit covers something less 
than all four benefits. Compliance is achieved 
when female and male prospective athletes 
receive equivalent treatment and are provided 
fully and partially subsidized visits at the same 
or very nearly the same proportion as men’s 
and women’s respective rates of participation. 
That is, if 60 percent of the participants are 
men and 40 percent are women, then 60 per- 
cent of the fully subsidized visits should be for 
men and 40 percent for women. The same 
calculation should be made for partially subsi- 
dized visits. Treatment may differ for specific 
prospective athletes when treatment of female 
and male prospective athletes overall is 
equivalent. 

Transportation . A simple way to achieve compli- 
ance is for the mode of transportation to be 
dependent on the distance traveled. Avoid such 
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practices as providing air fare to prospective 
male athletes but not to prospective female ath- 
letes, and establishing limits on the distance 
traveled by prospective female athletes while no 
limits are imposed for prospective male athletes. 

Housing . A simple way to achieve compliance is 
to establish a uniform policy, for example, all 
prospective athletes stay in the same hotel or 
hotels of the same quality, or all prospective ath- 
letes stay in dormitories. Avoid such practices 
as housing all prospective male athletes in 
hotels and all prospective female athletes in 
dormitories. 

Meals . As with housing, a simple compliance 
approach is to arrange for all prospective ath- 
letes to dine in campus dining halls or for all 
prospective athletes to dine at the same restau- 
rant or restaurants of equivalent quality. Avoid 
such practices as providing dining for all pro- 
spective male athletes at restaurants while all 
prospective female athletes dine in campus din- 
ing halls. 

Entertainment . The type of entertainment may 
vary considerably and may include facilities 
tours, academic interviews with professors or 
administrators, admission to institution sporting 
events, and/or money provided to student hosts 
to entertain prospective athletes. An obvious 
compliance problem occurs where prospective 
male athletes receive entertainment benefits 
while female prospective athletes do not. 

Other Expenses . Another consideration is 
whether the institution pays the meals and lodg- 
ing expenses of the prospective athlete’s par- 
ents or guardians during the prospect’s official 



paid visit to accompany their daughter or son. 
This benefit should be available for female and 
male prospective athletes to the same extent. 
Where this is true, there is compliance even if 
more prospective athletes of one sex choose not 
to take advantage of this benefit. 



Conclusion 

Achieving compliance with Title IX need not be 
difficult, even for programs that currently have 
serious compliance problems. Many benefits for 
male and female athletes may be shared to 
achieve compliance; other benefits may be pro- 
vided on an alternating basis. The flexibility 
allowed under the Policy Interpretation permits 
a range of options for resolving any compliance 
concern. Those options often include inexpen- 
sive resolutions that do not involve eliminating 
benefits for some students to improve those 
benefits for other students. 

Compliance does require effort, planning and 
occasionally imagination. Athletics administra- 
tors may need to develop specific guidelines to 
ensure that their students do not experience 
discrimination. Those guidelines, however, do 
not have to infringe on reasonable decisions of 
personnel. The Policy Interpretation permits 
reasonable professional decisions and the 
nature of particular sports to determine bene- 
fits and, in general, ensures the autonomy of 
athletics administrators. Under the law, athlet- 
ics administrators have eveiy opportunity to 
provide equal opportunity to all of their stu- 
dents and still meet the other challenges of 
their positions. 
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Clarification of Intercollegiate Athletics 
Policy Guidance: The Three-Part Test 



The following is the text of the policy guid- 
ance clarification issued January 1 6, 1996, by 
the Office for Civil Rights. 

The Office for Civil Rights (OCR) enforces Title 
IX of the Education Amendments of 1972, 20 
U.S.C. § 1681 et seq. (Title IX), which prohibits 
discrimination on the basis of sex in education 
programs and activities by recipients of federal 
funds. The regulation implementing Title IX, at 
34 C.F.R. Part 106, effective July 21, 1975, con- 
tains specific provisions governing athletics pro- 
grams, at 34 C.F.R. § 106.41, and the awarding of 
athletics scholarships, at 34 C.F.R. § 106.37(c). 
Further clarification of the Title IX regulatory 
requirements is provided by the Intercollegiate 
Athletics Policy Interpretation, issued December 
11, 1979 [44 Fed. Reg. 71413 et seq. (1979)]. 1 

The Title IX regulation provides that if an insti- 
tution sponsors an athletics program, it must pro- 
vide equal athletics opportunities for members of 
both sexes. Among other factors, the regulation 
requires that an institution must effectively 
accommodate the athletics interests and abilities 
of students of both sexes to the extent necessary 
to provide equal athletics opportunity. 

The 1979 Policy Interpretation provides that as 
part of this determination, OCR will apply the fol- 
lowing three-part test to assess whether an insti- 
tution is providing nondiscriminatory participa- 
tion opportunities for individuals of both sexes: 

1. Whether intercollegiate level participation 
opportunities for male and female students are 
provided in numbers substantially proportionate 
to their respective enrollments; or 

2. Where the members of one sex have been 
and are underrepresented among intercollegiate 
athletes, whether the institution can show a his- 
tory and continuing practice of program expan- 
sion which is demonstrably responsive to the 
developing interests and abilities of the members 
of that sex; or 

3. Where the members of one sex are under- 
represented among intercollegiate athletes, and 



the institution cannot show a history and contin- 
uing practice of program expansion, as described 
above, whether it can be demonstrated that the 
interests and abilities of the members of that sex 
have been fully and effectively accommodated by 
the present program. 

[44 Fed. Reg. at 71418.] 

Thus, the three-part test furnishes an institu- 
tion with three individual avenues to choose from 
when determining how it will provide individuals 
of each sex with nondiscriminatory opportunities 
to participate in intercollegiate athletics. If an 
institution has met any part of the three-part test, 
OCR will determine that the institution is meet- 
ing this requirement. 

It is important to note that under the Policy 
Interpretation, the requirement to provide 
nondiscriminatory participation opportunities is 
only one of the many factors that OCR examines 
to determine if an institution is in compliance 
with the athletics provision of Title IX. OCR also 
considers the quality of competition offered to 
members of both sexes in order to determine 
whether an institution effectively accommodates 
the interests and abilities of its students. 

In addition, when an “overall determination of 
compliance” is made by OCR, 44 Fed. Reg. 71417, 
71418, OCR examines the institution’s program 
as a whole. Thus, OCR considers the effective 
accommodation of interests and abilities in con- 
junction with equivalence in the availability, qual- 
ity and kinds of other athletics benefits and 
opportunities provided male and female athletes 
to determine whether an institution provides 
equal athletics opportunity as required by Title 
IX. These other benefits include coaching, equip- 
ment, practice and competitive facilities, recruit- 
ment, scheduling of games, and publicity, among 
others. An institution’s failure to provide nondis- 
criminatory participation opportunities usually 
amounts to a denial of equal athletics opportunity 
because these opportunities provide access to all 
other athletics benefits, treatment, and services. 

This Clarification provides specific factors that 



1 The Policy Interpretation is designed for intercollegiate athletics. However, its general principles, and those of this 
Clarification, often will apply to elementary and secondary interscholastic athletics programs, which also are covered by the 
regulation. See 44 Fed. Reg. 71413. 
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guide an analysis of each part of the three-part 
test. In addition, it provides examples to demon- 
strate, in concrete terms, how these factors will 
be considered. These examples are intended to 
be illustrative, and the conclusions drawn in 
each example are based solely on the facts 
included in the example. 

Three-part test — Part One: Are Partici- 
pation Opportunities Substantially Propor- 
tionate to Enrollment? 

Under part one of the three-part test (part 
one), where an institution provides intercolle- 
giate level athletics opportunities for male and 
female students in numbers substantially pro- 
portionate to their respective full-time under- 
graduate enrollments, OCR will find that the 
institution is providing nondiscriminatory par- 
ticipation opportunities for individuals of both 
sexes. 

OCR’s analysis begins with a determination of 
the number of participation opportunities 
afforded to male and female athletes in the 
intercollegiate athletics program. The Policy In- 
terpretation defines participants as those ath- 
letes: 

a. Who are receiving the institutionally-spon- 
sored support normally provided to athletes 
competing at the institution involved, e.g., 
coaching, equipment, medical and training room 
services, on a regular basis during a sport’s sea- 
son; and 

b. Who are participating in organized practice 
sessions and other team meetings and activities 
on a regular basis during a sport’s season; and 

c. Who are listed on the eligibility or squad 
lists maintained for each sport; or 

d. Who, because of injury, cannot meet a, b, or 
c above but continue to receive financial aid on 
the basis of athletics ability. 

[44 Fed. Reg. at 71415.] 

OCR uses this definition of participant to 
determine the number of participation opportu- 
nities provided by an institution for purposes of 
the three-part test. 

Under this definition, OCR considers a sport’s 
season to commence on the date of a team’s first 
intercollegiate competitive event and to con- 
clude on the date of the team’s final intercolle- 
giate competitive event. As a general rule, all 
athletes who are listed on a team’s squad or eli- 
gibility list and are on the team as of the team’s 
first competitive event are counted as partici- 
pants by OCR. In determining the number of 
r ‘ O participation opportunities for the purposes of 
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the interests and abilities analysis, an athlete 
who participates in more than one sport will be 
counted as a participant in each sport in which 
he or she participates. 

In determining participation opportunities, 
OCR includes, among others, those athletes who 
do not receive scholarships (e.g., walk-ons), 
those athletes who compete on teams spon- 
sored by the institution even though the team 
may be required to raise some or all of its oper- 
ating funds, and those athletes who practice but 
may not compete. OCR’s investigations reveal 
that these athletes receive numerous benefits 
and services, such as training and practice time, 
coaching, tutoring services, locker-room facili- 
ties, and equipment, as well as important non- 
tangible benefits derived from being a member 
of an intercollegiate athletics team. Because 
these are significant benefits, and because 
receipt of these benefits does not depend on 
their cost to the institution or whether the ath- 
lete competes, it is necessary to count all ath- 
letes who receive such benefits when determin- 
ing the number of athletics opportunities 
provided to men and women. 

OCR’s analysis next determines whether ath- 
letics opportunities are substantially proportion- 
ate. The Title IX regulation allows institutions to 
operate separate athletics programs for men 
and women. Accordingly, the regulation allows 
an institution to control the respective number 
of participation opportunities offered to men 
and women. Thus, it could be argued that to sat- 
isfy part one there should be no difference 
between the participation rate in an institution’s 
intercollegiate athletics program and its full- 
time undergraduate enrollment. 

However, because in some circumstances it 
may be unreasonable to expect an institution to 
achieve exact proportionality — for instance, 
because of natural fluctuations in enrollment 
and participation rates or because it would be 
unreasonable to expect an institution to add 
athletics opportunities in light of the small num- 
ber of students that would have to be accommo- 
dated to achieve exact proportionality — the 
Policy Interpretation examines whether partici- 
pation opportunities are “substantially” propor- 
tionate to enrollment rates. Because this deter- 
mination depends on the institution’s specific 
circumstances and the size of its athletics pro- 
gram, OCR makes this determination on a case- 
by-case basis, rather than through use of a sta- 
tistical test. 
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As an example of a determination under part 
one: If an institution’s enrollment is 52 percent 
male and 48 percent female and 52 percent of 
the participants in the athletics program are 
male and 48 percent female, then the institution 
would clearly satisfy part one. However, OCR 
recognizes that natural fluctuations in an insti- 
tution’s enrollment and/or participation rates 
may affect the percentages in a subsequent 
year. For instance, if the institution’s admissions 
the following year resulted in an enrollment rate 
of 51 percent males and 49 percent females, 
while the participation rates of males and 
females in the athletics program remained con- 
stant, the institution would continue to satisfy 
part one because it would be unreasonable to 
expect the institution to fine-tune its program in 
response to this change in enrollment. 

As another example, over the past five years 
an institution has had a consistent enrollment 
rate for women of 50 percent. During this time 
period, it has been expanding its program for 
women in order to reach proportionality. In the 
year that the institution reaches its goal — i.e., 
50 percent of the participants in its athletics 
program are female — its enrollment rate for 
women increases to 52 percent. Under these 
circumstances, the institution would satisfy part 
one. 

OCR would also consider opportunities to be 
substantially proportionate when the number of 
opportunities that would be required to achieve 
proportionality would not be sufficient to sus- 
tain a viable team, i.e., a team for which there is 
a sufficient number of interested and able stu- 
dents and enough available competition to sus- 
tain an intercollegiate team. As a frame of refer- 
ence in assessing this situation, OCR may 
consider the average size of teams offered for 
the underrepresented sex, a number which 
would vary by institution. 

For instance, Institution A is a university with 
a total of 600 athletes. While women make up 52 
percent of the university’s enrollment, they rep- 
resent only 47 percent of its athletes. If the uni- 
versity provided women with 52 percent of ath- 



letics opportunities, approximately 62 additional 
women would be able to participate. Because 
this is a significant number of unaccommodated 
women, it is likely that a viable sport could be 
added. If so, Institution A has not met part one. 

As another example, at Institution B women 
also make up 52 percent of the university’s 
enrollment and represent 47 percent of 
Institution B’s athletes. Institution B’s athletics 
program consists of only 60 participants. If the 
university provided women with 52 percent of 
athletics opportunities, approximately six addi- 
tional women would be able to participate. 

Since six participants are unlikely to support a 
viable team, Institution B would meet part one. 

Three-part test — Part TVvo: Is There a 
History and Continuing Practice of Program 
Expansion for the Underrepresented Sex? 

Under part two of the three-part test (part 
two) , an institution can show that it has a histo- 
ry and continuing practice of program expan- 
sion which is demonstrably responsive to the 
developing interests and abilities of the under- 
represented sex. In effect, part two looks at an 
institution’s past and continuing remedial efforts 
to provide nondiscriminatory participation 
opportunities through program expansion. 2 

OCR will review the entire history of the ath- 
letics program, focusing on the participation 
opportunities provided for the underrepresent- 
ed sex. First, OCR will assess whether past 
actions of the institution have expanded par- 
ticipation opportunities for the underrepre- 
sented sex in a manner that was demonstrably 
responsive to their developing interests and 
abilities. Developing interests include interests 
that already exist at the institution. 3 

There are no fixed intervals of time within 
which an institution must have added participa- 
tion opportunities. Neither is a particular num- 
ber of sports dispositive. Rather, the focus is on 
whether the program expansion was responsive 
to developing interests and abilities of the 
underrepresented sex. In addition, the institu- 
tion must demonstrate a continuing (i.e., pre- 
sent) practice of program expansion as warrant- 



2 Part two focuses on whether an institution has expanded the number of intercollegiate participation opportunities provided to 
the underrepresented sex. Improvements in the quality of competition, and of other athletics benefits, provided to women ath- 
letes, while not considered under the three-part test, can be considered by OCR in making an overall determination of compli- 
ance with the athletics provision of Title DC. 

3 However, under this part of the test an institution is not required, as it is under part three, to accommodate all interests and 
abilities of the underrepresented sex. Moreover, under part two, an institution has flexibility in choosing which teams it adds 
for the underrepresented sex, as long as it can show overall a history and continuing practice of program expansion for mem- 
bers of that sex. 
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ed by developing interests and abilities. 

OCR will consider the following factors, 
among others, as evidence that may indicate a 
history of program expansion that is demonstra- 
bly responsive to the developing interests and 
abilities of the underrepresented sex: 

■ An institution’s record of adding intercolle- 
giate teams, or upgrading teams to intercolle- 
giate status, for the underrepresented sex; 

■ An institution’s record of increasing the 
numbers of participants in intercollegiate athlet- 
ics who are members of the underrepresented 
sex; and 

■ An institution’s affirmative responses to 
requests by students or others for addition or 
elevation of sports. 

OCR will consider the following factors, 
among others, as evidence that may indicate a 
continuing practice of program expansion that 
is demonstrably responsive to the developing 
interests and abilities of the underrepresented 
sex: 

■ An institution’s current implementation of a 
nondiscriminatoiy policy or procedure for 
requesting the addition of sports (including the 
elevation of club or intramural teams) and the 
effective communication of the policy or proce- 
dure to students; and 

■ An institution’s current implementation of a 
plan of program expansion that is responsive to 
developing interests and abilities. 

OCR would also find persuasive an institu- 
tion’s efforts to monitor developing interests 
and abilities of the underrepresented sex, for 
example, by conducting periodic nondiscrimina- 
toiy assessments of developing interests and 
abilities and taking timely actions in response to 
the results. 

In the event that an institution eliminated any 
team for the underrepresented sex, OCR would 
evaluate the circumstances surrounding this 
action in assessing whether the institution could 
satisfy part two of the test. However, OCR will 
not find a history and continuing practice of 
program expansion where an institution 
increases the proportional participation oppor- 
tunities for the underrepresented sex by reduc- 
ing opportunities for the overrepresented sex 
alone or by reducing participation opportunities 
for the overrepresented sex to a proportionately 
greater degree than for the underrepresented 
sex. This is because part two considers an insti- 
tution’s good-faith remedial efforts through 
I . O actual program expansion. It is only necessary 
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to examine part two if one sex is overrepresent- 
ed in the athletics program. Cuts in the program 
for the underrepresented sex, even when cou- 
pled with cuts in the program for the overrepre- 
sented sex, cannot be considered remedial 
because they burden members of the sex 
already disadvantaged by the present program. 
However, an institution that has eliminated 
some participation opportunities for the under- 
represented sex can still meet part two if, over- 
all, it can show a history and continuing practice 
of program expansion for that sex. 

In addition, OCR will not find that an institu- 
tion satisfies part two where it established 
teams for the underrepresented sex only at the 
initiation of its program for the underrepresent- 
ed sex or where it merely promises to expand 
its program for the underrepresented sex at 
some time in the future. 

The following examples are intended to illus- 
trate the principles discussed above. 

At the inception of its women’s program in the 
mid-1970s, Institution C established seven 
teams for women. In 1984 it added a women’s 
varsity team at the request of students and 
coaches. In 1990 it upgraded a women’s club 
sport to varsity team status based on a request 
by the club members and an NCAA survey that 
showed a significant increase in girls’ high- 
school participation in that sport. Institution C is 
currently implementing a plan to add a varsity 
women’s team in the spring of 1996 that has 
been identified by a regional study as an emerg- 
ing women’s sport in the region. The addition of 
these teams resulted in an increased percentage 
of women participating in varsity athletics at the 
institution. Based on these facts, OCR would 
find Institution C in compliance with part two 
because it has a history of program expansion 
and is continuing to expand its program for 
women in response to their developing interests 
and abilities. 

By 1980, Institution D established seven 
teams for women. Institution D added a 
women’s varsity team in 1983 based on the 
requests of students and coaches. In 1991 it 
added a women’s varsity team after an NCAA 
survey showed a significant increase in girls’ 
high-school participation in that sport. In 1993 
Institution D eliminated a viable women’s team 
and a viable men’s team in an effort to reduce its 
athletics budget. It has taken no action relating 
to the underrepresented sex since 1993. Based 
on these facts, OCR would not find Institution D 
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in compliance with part two. Institution D can- 
not show a continuing practice of program 
expansion that is responsive to the developing 
interests and abilities of the underrepresented 
sex where its only action since 1991 with regard 
to the underrepresented sex was to eliminate a 
team for which there was interest, ability and 
available competition. 

In the mid-1970s, Institution E established 
five teams for women. In 1979 it added a 
women’s varsity team. In 1984 it upgraded a 
women’s club sport with 25 participants to varsi- 
ty team status. At that time, it eliminated a 
women’s varsity team that had eight members. 

In 1987 and 1989 Institution E added women’s 
varsity teams that were identified by a signifi- 
cant number of its enrolled and incoming female 
students when surveyed regarding their athlet- 
ics interests and abilities. During this time it also 
increased the size of an existing women’s team 
to provide opportunities for women who 
expressed interest in playing that sport. Within 
the past year, it added a women’s varsity team 
based on a nationwide survey of the most popu- 
lar girls’ high-school teams. Based on the addi- 
tion of these teams, the percentage of women 
participating in varsity athletics at the institu- 
tion has increased. Based on these facts, OCR 
would find Institution E in compliance with part 
two because it has a history of program expan- 
sion and the elimination of the team in 1984 
took place within the context of continuing pro- 
gram expansion for the underrepresented sex 
that is responsive to their developing interests. 

Institution F started its women’s program in 
the early 1970s with four teams. It did not add 
to its women’s program until 1987 when, based 
on requests of students and coaches, it upgrad- 
ed a women’s club sport to varsity team status 
and expanded the size of several existing 
women’s teams to accommodate significant 
expressed interest by students. In 1990 it sur- 
veyed its enrolled and incoming female stu- 
dents; based on that survey and a survey of the 
most popular sports played by women in the 
region, Institution F is implementing a plan to 
add a women’s teams by the spring of 1997. 
Based on these facts, OCR would find 
Institution F in compliance with part two. 
Institution F’s program history since 1987 shows 



that it is committed to program expansion for 
the underrepresented sex and it is continuing to 
expand its women’s program in light of women’s 
developing interests and abilities. 

Three-part test — Part Three: Is the Insti- 
tution Fully and Effectively Accommodating 
the Interests and Abilities of the Under- 
represented Sex? 

Under part three of the three-part test (part 
three) OCR determines whether an institution 
is fully and effectively accommodating the inter- 
ests and abilities of its students who are mem- 
bers of the underrepresented sex — including 
students who are admitted to the institution 
though not yet enrolled. Title IX provides that a 
recipient must provide equal athletics opportu- 
nity to its students. Accordingly, the Policy 
Interpretation does not require an institution to 
accommodate the interests and abilities of 
potential students. 4 

While disproportionately high athletics partic- 
ipation rates by an institution’s students of the 
overrepresented sex (as compared to their 
enrollment rates) may indicate that an institu- 
tion is not providing equal athletics opportuni- 
ties to its students of the underrepresented sex, 
an institution can satisfy part three where there 
is evidence that the imbalance does not reflect 
discrimination, i.e., where it can be demonstrat- 
ed that, notwithstanding disproportionately low 
participation rates by the institution’s students 
of the underrepresented sex, the interests and 
abilities of these students are, in fact, being fully 
and effectively accommodated. 

In making this determination, OCR will con- 
sider whether there is (a) unmet interest in a 
particular sport; (b) sufficient ability to sustain 
a team in the sport; and (c) a reasonable expec- 
tation of competition for the team. If all three 
conditions are present, OCR will find that an 
institution has not fully and effectively accom- 
modated the interests and abilities of the under- 
represented sex. 

If an institution has recently eliminated a 
viable team from the intercollegiate program, 
OCR will find that there is sufficient interest, 
ability and available competition to sustain an 
intercollegiate team in that sport unless an insti- 
tution can provide strong evidence that interest, 
ability or available competition no longer exists. 



4 However, OCR does examine an institution’s recruitment practices under another part of the Policy Interpretation. See 44 Fed. 
Reg. 71417. Accordingly, where an institution recruits potential student-athletes for its men's teams, it must ensure that 
women's teams are provided with substantially equal opportunities to recruit potential student-athletes. 
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a) Is there sufficient unmet interest to sup- 
port an intercollegiate team? 

OCR will determine whether there is suffi- 
cient unmet interest among the institution’s stu- 
dents who are members of the underrepresent- 
ed sex to sustain an intercollegiate team. OCR 
will look for interest by the underrepresented 
sex as expressed through the following indica- 
tors, among others: 

■ Requests by students and admitted stu- 
dents that a particular sport be added; 

■ Requests that an existing club sport be ele- 
vated to intercollegiate team status; 

■ Participation in particular club or intramur- 
al sports; 

■ Interviews with students, admitted stu- 
dents, coaches, administrators and others 
regarding interest in particular sports; 

■ Results of questionnaires of students and 
admitted students regarding interests in partic- 
ular sports; and 

■ Participation in particular interscholastic 
sports by admitted students. 

In addition, OCR will look at participation 
rates in sports in high schools, amateur athletics 
associations and community sports leagues that 
operate in areas from which the institution 
draws its students in order to ascertain likely 
interest and ability of its students and admitted 
students in particular sport(s). 6 

For example, where OCR’s investigation finds 
that a substantial number of high schools from 
the relevant region offer a particular sport 
which the institution does not offer for the 
underrepresented sex, OCR will ask the institu- 
tion to provide a basis for any assertion that its 
students and admitted students are not inter- 
ested in playing that sport. OCR may also inter- 
view students, admitted students, coaches and 
others regarding interest in that sport. 

An institution may evaluate its athletics pro- 
gram to assess the athletics interest of its stu- 
dents of the underrepresented sex using 
nondiscriminatoiy methods of its choosing. 
Accordingly, institutions have flexibility in 
choosing a nondiscriminatoiy method of deter- 
mining athletics interests and abilities provided 
they meet certain requirements. See 44 Fed. 
Reg. at 71417. These assessments may use 
straightforward and inexpensive techniques, 
such as a student questionnaire or an open 



forum, to identify students’ interests and abili- 
ties. Thus, while OCR expects that an institu- 
tion’s assessment should reach a wide audience 
of students and should be open-ended regard- 
ing the sports students can express interest in, 
OCR does not require elaborate scientific valida- 
tion of assessments. 

An institution’s evaluation of interest should 
be done periodically so that the institution can 
identify in a timely and responsive manner any 
developing interests and abilities of the under- 
represented sex. The evaluation should also 
take into account sports played in the high 
schools and communities from which the insti- 
tution draws its students both as an indication 
of possible interest on campus and to permit the 
institution to plan to meet the interests of 
admitted students of the underrepresented sex. 

b) Is there sufficient ability to sustain an inter- 
collegiate team? 

Second, OCR will determine whether there is 
sufficient ability among interested students of 
the underrepresented sex to sustain an intercol- 
legiate team. OCR will examine indications of 
ability such as: 

■ The athletics experience and accomplish- 
ments — in interscholastic, club or intramural 
competition — of students and admitted stu- 
dents interested in playing the sport; 

■ Opinions of coaches, administrators and 
athletes at the institution regarding whether 
interested students and admitted students have 
the potential to sustain a varsity team; and 

■ If the team has previously competed at the 
club or intramural level, whether the competi- 
tive experience of the team indicates that it has 
the potential to sustain an intercollegiate team. 

Neither a poor competitive record nor the 
inability of interested students or admitted stu- 
dents to play at the same level of competition 
engaged in by the institution’s other athletes is 
conclusive evidence of lack of ability. It is suffi- 
cient that interested students and admitted stu- 
dents have the potential to sustain an intercolle- 
giate team. 

c) Is there a reasonable expectation of com- 
petition for the team? 

Finally, OCR determines whether there is a 
reasonable expectation of intercollegiate com- 
petition for a particular sport in the institution’s 
normal competitive region. In evaluating avail- 




6 While these indications of interest may be helpful to OCR in ascertaining likely interest on campus, particularly in the absence 
of more direct indicia, an institution is expected to meet the actual interests and abilities of its students and admitted students. 
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able competition, OCR will look at available 
competitive opportunities in the geographic 
area in which the institution’s athletes primarily 
compete, including: 

■ Competitive opportunities offered by other 
schools against which the institution competes; 
and 

■ Competitive opportunities offered by other 
schools in the institution’s geographic area, 
including those offered by schools against which 
the institution does not now compete. 

Under the Policy Interpretation, the institu- 
tion may also be required to actively encourage 
the development of intercollegiate competition 
for a sport for members of the underrepresent- 
ed sex when overall athletics opportunities 
within its competitive region have been histori- 
cally limited for members of that sex. 



Conclusion 

This discussion clarifies that institutions have 



three distinct ways to provide individuals of 
each sex with nondiscriminatory participation 
opportunities. The three-part test gives institu- 
tions flexibility and control over their athletics 
programs. For instance, the test allows institu- 
tions to respond to different levels of interest by 
its male and female students. Moreover, nothing 
in the three-part test requires an institution to 
eliminate participation opportunities for men. 

At the same time, this flexibility must be used 
by institutions consistent with Title IX’s require- 
ment that they not discriminate on the basis of 
sex. OCR recognizes that institutions face chal- 
lenges in providing nondiscriminatory participa- 
tion opportunities for their students and will 
continue to assist institutions in finding ways to 
meet these challenges. 

U.S. Department of Education 
Office for Civil Rights 
January 16, 1996 
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